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In the District Court of the Umted States for the 
District of Oregon. 


BE IT REMEMBERED, that on the 24 day of 
Pao, 1911, there was duly tiled in the Crrenmit Court 
of the United States for the District of Oregon, a 
Transcript on Removal in words and figures as fol- 


lows, to wit: 
{ Complaint. | 
In the Circuit Court of the State of Oregon for the 
County of Baker. 
Petes GC. SIDWELL, 


Plaintiff, 
vs. 


THE OREGON SHORT LINE RAILROAD COM- 
Pew, aucoqpormtion 
Defendant. 


Plaintiff for cause of action against the defendant, 
Pape GES: 
IIE 
Mache detendant, Ihe Orecon Siomeline Rail- 
road Company, is a corporation organized and exist- 
ing under the laws of the State of Utah as a common 
carrier of passengers and freight for hire, and at all 
the times herein mentioned was and still is engaged 
as such common carrier in the operation of a line of 
railroad extending from Huntington, Oregon, to 
American Falls, Idaho. 
i 


That the Union Pacific Railroad Company is a cor- 
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poration organized and existing under the laws of the 
State of Utah as a common carrier of passengers and 
freight for hire, and at all the times herein mentioned 
was and still is engaged as such common carrier in 
the operation of a line of railroad from Granger, Wy- 
oming, to Omaha, Nebraska. 

1, 

That the aforesaid railroads form a through and 
connected line of railroad between Huntington, Ore- 
gon, and Omaha, Nebraska. That the defendant and 
said Union Pacific Railroad Company by mutual traf- 
fic arrangement as such common carriers at all tiie 
times herein mentioned received at all stations on 
their respective railroads freight for transportation to 
and from all stations upon such through and connect- 
ing line between Huntington, Oregon, and Omaha, 
Nebraska. 

IV. 

That on the 4th day of December the defendant 
at its railroad station at Huntington in the State of 
Oregon, received 398 head of fat cattle in good health 
and condition of the average weight of 1250 pounds 
each, the property of plaintiff, for transportation over 
the aforesaid railroad lines of defendant and the said 
Union Pacific Railroad Company to South Omaha, 
Nebraska, through such intermediate point upon ihe 
railroad lines operated by the defendant and said Un 
ion Pacific Railroad Company as the plaintiff might 
thereafter in due time designate; said stock to be 
consigned to the plaintiff at such point of destination; 


Oregon Short Line Railroad Co. 3 


iat the said defendant received said cattle for trans- 
portation as aforesaid under the regular tariffs and 
charges of said defendant and said Union Pacific 
Railroad Company as arranged by said defendant and 
said Union Pacific Railroad Company under their 
mutual traffic arrangement as hereinbefore set forth; 
that said cattle were billed to the plaintiff as con- 
signee at Minnedoka in Idaho on the line of defend- 
ant’s line of railroad, it being the intention of plain- 
tiff as known to said defendant to continue the tras- 
portation of said cattle from Minnedoka to South 
Oimalia; that said cattle upon arrival@at American 
Falls were billed by the said defendant over its line 
Omroeau and tie line of road of the Union Paciiic 
Railroad Company under the traffic arrangement and 
agreement as hereinbefore referred to, and that they 
were thereupon transported from said American 
Falls to South Omaha over the line of defendant and 
the line of said Union Pacific Railroad Company con- 
signed to plaintiff at South Omaha; that said cattle 
were destined for the market at South Omaha, which 
fact was known to the defendant. 
We 

That the said defendant and the said Union Pa- 
cific Railroad Company failed and neglected to per- 
form their duties as such common carriers in and 
about the transportation of said cattle as aforesaid 
in this: that at divers occasions while said cattle were 
in transit between Huntington, Oregon, and South 


Omaha, Nebraska, thé said cattle being then and there 
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confined and carried in cars in which it was impos- 
sible to give them proper or any food, water space or 
opportunity to rest, were transported and carried, and 
required by thre saidedetendant andethescaidmuinion 
Pacific Railroad Company (fo ceimainggecmimed 
im such carsyetor louger periods than) 2eiieon- 
secutive hours without unloading or permitting 
them to be wnloaded from said cars for rest. 
water or food, and without any opportunity 
whatever for said cattle or any of them to re 
ceive such rest, water or food; that the defendant and 
the said Union Pacific Railroad Company were never 
at any time prevented from unloading said cattle for 
such purposes more frequently and at all proper times 
by reason of storms or other accidental causes of any 
natune; said cattle through their tramsitpasealeneaaad 
were by reason of the carelessness and negligence of 
the defendant and the said Union Pacific Railroad 
Company permitted and required to remain station- 
ary while confined in said cars for a long and unreas- 
onable period of time upon side-tracks at various sta- 
tions of the said defendant and the said Union Pacific 
Railroad Company; that throughout the transporta- 
iion of said cattle from Huntington to South Oni 
the train and trains upon which they were being car- 
ried were so carelessly, negligently and roughly han- 
dled by the employes of the said two railroad compan- 
ies in charge thereof that said cattle were frequently 
thrown down, bruised and maimed; that throughout 


the transportation of said cattle said two railroad 
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companies wrongfully, carelessly and negligenly per- 
mitted and caused the transportation of said cattle 
between said Huntington and South Omaha to be 
unusually delayed and said transportation between 
said two points consumed an unreasonable and un- 
usual length of time, which delay and unreasonable 
length of time occupied in the transportation of said 
cattle could have been prevented by the exercise of the 
care and diligence required of said two railroad com- 
panies as such common carriers. 
Wil 

That by reason of the failure of the said defendant 
and the said Union Pacific Railroad Company to per- 
mit said cattle to be watered, fed and rested at proper 
times and by reason of their carelessness and negli- 
gence in requiring said cattle to remain confined in 
the said cars for such long periods of time without giv- 
ing them opportunity for food, rest and water, and by 
reason of their bruised, maimed and weakened condi- 
tion caused by the carelessness and negligence of said 
two railroads and the unnecessary delay in the trans- 
portation of said cattle, the said cattle during their 
transportation were unable to be properly fed and 
nourished and were rendered incapable of being prop- 
erly nourished and fed; that by reason of the careless 
and negligent acts of the two railroad companies as 
aforesaid the said cattle arrived at the destination at 
South Omaha at a greatly redmced, deteriorated and 
weakened condition with a loss in weight to each of 


said cattle of 72 pounds more than the shrinkage 
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which they would have sustained from the transpor- 
tation excepting for the careless and negligent acts 
of the detendant and*said” Union Paciiesieniroad 
Company as herein alleged while they were in transit. 
Vale 

That wpom the arrival of said cattle at Omaha if 
said cattle had been subjected to only the usual and 
ordinary hardships incident to their transportation 
between Huntington and South Omaha, and but for 
the careless and negligent acts of the defendant 
and said Union Pacific Railroad Company as herein 
alleged their value would have been $5.00 per hun- 
dred weight at said South Omaha, and the plaintiff 
would have sold them at such price, but owing to their 
reduced and deteriorated condition caused solely by 
the aforesaid careless and negligent acts of said two 
railroad companies in transporting them the value 
thereof became greatly lessened, and was reduced to 
the sum of $4.27 per hundred weight; that plaintiff 
was compelled to and did sell said cattle at such last 
named price in South Omaha, which was the best and 
highest price attainable theretor; that by reasom «ica. 
of the plaintiff on account of the careless and negli- 
gent acts of the two railroad companies in the trans- 
portation of said cattle as herein alleged suffered 
damage in the sum of $4627.00, and by reason of the 
failure of the said defendant, the Oregon Short Line 
Railroad Company, to permit said cattle being unload- 
ed and fed at seasonable and proper times and places 
during their transit, the plaintiff was compelled to 
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pay for the maintenance of said cattle while en route 
$300.00 more than he would have been compelled to 
pay if the defendant had permitted them to be fed 
and cared tor during their transit over its line at seas- 
onable and proper times and places, and that such ex- 
tra expense was the result solely of the carelessness 
and negligence of the defendant. 


Vili 

That while said cattle were so in transit and in the 
possession of the defendant the plaintiff complained to 
the said defendant both at Minnedoka and at Ameri- 
can Falls, and at other places and notified the said 
defendant that he expected to hold it liable for his 
loss and damage by reason of the negligent and care- 
less handling of said cattle and delay in the transpor- 
tation thereof. 

1S, 

Immediately upon the arrival of said cattle at South 
Omaha the plaintiff notified the Union Pacific Rail- 
road Company of his claim for damages by reason of 
the careless and negligent handling of said cattle by 
the said defendant and the said Union Pacific Rail- 
road Company. 

WHEREFORE, plaintiff prays judgment against 
the defendant, The Oregon Short Line Railroad Com- 
pany, for the sum of $4927.00 and the interest from 
the 20th day of December, 1909, and for his costs and 


disbursements herein. 


(Ons ARPS? BIN, and 
ie Vib on ARPS TEIN, 
Attorneys for Plaintiff. 
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Se sO F -@ aE GO Ne 
County of Multnomah,—ss. 

I, James G. Kidwell, being first duly sworn, say: 
That I am the plaintiff in the foregoing cause of ac- 
tion; that I know the contents of the foregoing com- 
plaint and believe the same true. 

JAMES *G, KIDW EEL 

Subscribed and sworn to before me this 25 day of 
March, 1911. 

iF. J GET ielsieie 
Notary Public for Oregon. 


[Endorsed] “Sriled March: 29, 191 
A. BeCOMpsSa|t:, 
Clerks 
{Petition for Removal. | 
(Ne) 

Your petitioner, Oregon Short Line Railroad Com- 
pany, 42 corporation, the defendant above mamedaim,: 
this, its petition, respectfully shows to this Honor- 
able Coun. 

That this 1s am action at lasw of 2 civil natures 
the matter and amount herein in dispute bemmecmaac 
plaintiff and your petitioner exceeds the sum or value 
of $2,000.00 exclusive of interest and costs, to-wit the 
sum of Four Thousand Nine Hundred Twenty-seven 
($4,927.00) Dollars and interest thereon from De- 
cember 20, 1909. That this action was commenced in 
the above entitled Court on the 29th of March, 1911. 
and that Summons issued out of said Cort in said 
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emce On the 29th day of Mareh, 1911, amd the said 
Summons was served upon this defendant at Hunt- 
ington, Oregon, in the County of Baker, State of Ore- 
gon, on the 3rd day of April, 1911; and that by the 
laws of the State of Oregon, and by the rules of the 
above entitled Court in which said action was brought, 
and is now pending, this defendant is not required to 
answer or plead to plaintiff's complaint in said suit 
until the 13th day of April, 1911; no summons or other 
processes having been served upon the defendant 
above named until April 3, 1911, as aforesaid. 

That there is in said action a controversy wholly 
between citizens of different states. 

That your petitioner, Oregon Short Line Railroad 
Company, a corporation, was at the time of the com- 
iMlencement OL this action, and ever since has*been, 
and is now a corporation organized and existing un- 
der and by virtue of the laws of the State of Utah, and 
no other state; and that it was at the time of the com- 
mencement of this action, and ever since has been, an: 
icmow a resident and citizen ofthe State of Uiah and 
no other state; and it never was or is not now a resi- 
dlemt or citizen of the State of Oregon. 

Mit the plaintit james GG hidwell was ar thie 
time of the commencement of this action, and ever 
since has been, and is now a resident and citizen of 
the State of Washington, residing at Walla Walla 
higeaid state, 

That this action is brought by the plaintiff to re- 


cover from the defendant, and your petitioner, a jude- 
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ment for Four Thousand Nine Hundred Twenty- 
Seven ($4,927.00) Dollars and interest thereon from 
December 20, 1909, and the costs and disbursements 
of this action for and on account of loss and damage 
in the shipment on or about the 4th day of December, 
1909, of cemtaingcattic~about 398 head, fremmieseiel. 
road station at Huntington, in the State of Oregon, to 
South Omaha in the State of Nebraska; it being al- 
leged that the plaintiff shipped three hundred ninety- 
eight (398) head of fat cattle in good health and con- 
dition, of the average weight of 1250 tbs., property 
of the plaintiff at Huntington, a railroad station of 
the defendant in the State of Oregon, for transporta - 
tion over the lines of the defendant and the Union Pa 
cific Railroad Company to South Omaha, Nebraska, 
through intermediate points upon the railroad lines 
operated by the defendant, and the said Union Pacific 
Ratlroad Company, as the plaintiff might thereafter, 
in due time, designate; said stock to be consigned 
to the plaintiff at such point as designated; and that 
the said defendant received said cattle for transpur- 
tation under the regular tariffs and charges of the de- 
fendant and the Union Pacific Railroad Company as 
airameed by said detendant and said Umion Paemic 
Railroad Company under their mutual traffic arrange- 
nent; that said cattle were billed to te gplamtiiigas 
consignee at Minnedoka in Idaho on the line of de- 
fendant’s lime of railr@ad, it being the intention of the 
plaintiff as known to the defendant to continue the 
transportation of the said cattle from said Munne- 
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doka*to said South Omaha; and that the said cattle 
upon arrival at American Falls were billed by the de- 
fendant over its line of road and the line of road of the 
Wiion Pactiic Railroad Company under the trattic 
arrangement and agreement between them; and that 
the cattle were thereupon transported from said 
American Falls to South Omaha over the line of the 
defendant and the line of the said Union Pacific Rail- 
road Company, consigned to the plaintiff at South 
Omaha; and that said cattle were destined for mar- 
ket at South Omaha, and that such fact was known 
to the defendant. 

That the defendant and the Union Pacific Rail- 
road Company failed and neglected to perform their 
duty as such common carriers in and about the trans- 
pomacion-of such cattle in this: That at divers occa- 
sions when said cattle were in transit, between Hunt- 
ington, Oregon, and South Omaha, Nebraska, the 
said cattle, being then and there confined and car- 
ried in cars in which it was impossible to give theni 
proper or any food, water space or any opportunity to 
rest, and were transported and carried and required 
by said defendant and the said Union Pacific Rail- 
Rode Conipany to remain confined in sweh cars for 
longer periods than twenty-eight (28) consecutive 
hours without unloading or permitting them to be 
unloaded from said cars for rest, water or food, and 
without any opportunity whatever for said cattle or 
either of them to receive such rest, water or food. 

And it is further alleged that the defendant and the 
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said Union Pacific Railroad Company were never, or 
at any tine prevented from unloadime ‘sard 
cattle for such pritposes tore frequently or 
at all proper tumes by reason of sstommien or 
other acenmdental causes of @ny  maitige; gand 
that such cattle through their transit and by rea- 
son of the carelessness and negligence of the defend- 
ant and the said Union Pacific Railroad Company, 
were permitted.and required to remain»stationany 
while confined in said cars for a long and unreason- 
able period of time upon the side tracks at various 
stations of said defendant and the said Union Pacific 
Railroad Company; and that throughout the trans- 
portation of the said cattle from Huntington to South 
Omaha, the train and trains uponewhich whey were 
being carried were so carelessly, negligently and 
roughly handled by the employees of the said two 
railroad companies, in charge thereof, that said cat- 
tle were frequently thrown down, bruised and maim- 
ed, and that throughout the transportation of the said 
cattle, the said two railroad companies wrongfully, 
carelessly, and negligently permitted and caused the 
transportation of said cattle between said Hunting- 
ton and said South Omaha to be unusually delaved, 
and the said transportation between said points con - 
sumed an unreasonable and unusual length of time, 
which delay and wnreasonable length of time in the 
transportation of said cattle could have been prevent- 
ed by the exercise of the care and diligence required 
by the said two railroad companies as such common 
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carriers; and that by reason thereof, the plaintiff sus- 
tained: the loss and damage, amounting in the agegre- 
gate to Four Thousand Six Hundred Twenty-seven 
($4,627.00) Dollars, and was compelled to and did 
pay for maintenance of the said cattle while en route, 
and in addition thereto, Three Hundred ($300.00) 
Dollars more than he should have been compelled 
momen’ it the Detendant had permitted the cattle to be 
fed and cared for during their transportation over its 
lines at reasonable and proper times and places; and 
that such extra expense was the result solely of the 
negligence and carelessness of the defndant, caus- 
ing th plaintiff to sustain loss, damage and expense, 
amounting in the aggregate to Four Thousand Nine 
Hundred Twenty-Seven ($4,927.00) Dollars. 

Pade your petitioner, @©regon Short Line Railroad 
Company, a corporation, denies each and every allega- 
tion or charge of carelessness, negligence or delay; ov 
notice; and your petitioner offers herewith good and 
sufficient sureties for its entering tn the Circuit Court 
Omine United States, tor the District of Oregon, on 
the first day of the next session of the said Court at 
iPortelnid, Oregon, a copy of the record im this suit. 
and for paying all costs that may be awarded by said 
Giremt Court of the United*States if said Court shall 
hold that this suit was wrongfully or improperly re- 
moved theretofand your petitioner therefore prays 
that this Henorable Court proceed no further herein 
except to make the order of removal by law, and to 


gece soid bond and Surety, amd cause the record 
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herein to be removed to said Court, and your peti- 
tioner will ever pray. 
OREGON SHORT INE RATHRORD COM- 
PANY, 
by CHAINLES A’) GmRENS, 
Agent and Attorney for Oregon Short Line Railroad 
Company. 
P. L. WILLIAMS amd 
CHARLES Ax) ONY 
Attorneys for Petitioner. 
State of Ores@n,; 
County of Baker.—-ss. 

I, Charles A. Johns, being first duly sworn, depose 
and say, that I am the attorney for the Oregon Short 
Line Railroad Company, a corporation, the petitioncr 
named in the foregoing petition; that as such attor- 
ney | haveauthority to sigm the Oregon Shormitine, 
Railroad Company's name to the foregoing petition, 
and make this verification upon its behalf; that I have 
read the foregoing petition and that the same is true; 
of my own knowledge; that there is no officer of said 
Oregon Short Line Railroad Company with the Statc 
of Oregon. 

(Signed) CHA REE SA: | ORNS 

Subscribed and sworn to before me this 12thydav 
Gieeempail; 191 i, 

(Signed ) VERAsE. TAMBOR 

(Notarial Seal) Notary Public for Oregon. 


And attached to the foregoing Petition ts the fol- 


lowing Affidavit: 
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STATE OF OREGON, 
County of Baker :—ss. 


I, Charles A. Johns, being first duly sworn, say, 
that Iam one of the Attorneys for the defendant, Pe- 
titioner herein, and that I served the within Petition 
upon the plaintiff on the 12th day of April, 1911, by 
depositing a copy of such Petition for removal, duly 
certified to by me as such attorney, in the post office 
M@ewaker, in the County of Baker, State of Oregon, 
with postage fully prepaid thereon, addressed to John 
L. Sharpstein and Frank B. Sharpstein, the attorneys 
for plaintiff, to their office in the Baker-Boyer Bank 
Building at Walla Walla, Washington. 

(Signed) CHAREES ATO TINE 

Subscribed and sworn to before me this 12th day 
oe pri, LOL. 

(Signed) VERAME, TAMEOR: 

(Notarial Seal) Notary Public for Oregon. 


Endorsed on the foregoing as follows: 
ited: April 12, 1911. 
NG 18). (COIMUE SIs, 
Chel. 
[Bond on Removal. | 
(Title) 

hVOW ell MEN BY THESE PRESENTS: 
That we, Oregon Short Line Railroad Company, a 
corporation, as principal, and C. J. Johns and C. hk. 
DeNeffe, as sureties, are holden and stand firmly 
bound unto the plaintiff, James G. Kidwell, in the 


16 James G. Kidwell vs. 


penal sum of Five Hundred ($500.00) Dollars, for 
the payment whereof well and truly to be made unto 
the said plaintiff, James G. Kidwell, his heirs, repre- 
sentatives and administrators, we bind ourselves, 
jointly and severally, our heirs, executors, successors 
and assigns firmly by these presents upon the condi- 
tion nevertheless that: 


WHEREAS, the Oregon Short Line Ratioed 
Company, a corporation, has filed its petition in the 
Ciretit Court of the State of Oregon for the Comm 
of Baker for the removal of a certain cause therein 
pending, wherein James G. Kidwell is plaintiff and the 
Oregon Short Line Railroad Company, a corporation, 
is defendant, to the Circuit Court of the United States 
in and for the District of Oregon. 


Now, if said Oregon Short Line Railroad Company, 
A comporation, shallenterimjsard Circuit Gounmomihe 
United States on the first day of its next session at 
Portland, Oregon, a copy of the record in said action, 
and shall well and truly pay all costs that may be 
awarded by ihe said Ciremit Court of ie Umired 
States if said Court shall hold that the said action was 
wrongfully or improperly removed, thereto, then this 
obligation shall be void; otherwise to remain in full 


force and virtue. 


In Witness Whereof, we, the said Oregon Shori 
Line Railroad Company, a corporation, and C. J. 
Tohns and C. K. DeNeffe have hereunto set our hands 
and seals this 12th day of April, 1911. 
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OREGON SHORT LINE RAILROAD COM- 
PANY, 
By CHAINS A. ONS, 
Is JANE ne 
C.N DeNEPEE, surety sc) 
Coy Ola Ss, Silbesa (ea) 


erwk OF OREGON, 
County of Baker—ss. 
ee.) jobs, andl, CAR. DeNette, makercolcnam 
oath and each for himself says, that I reside in Baker, 
County oi Baker and State of Oregon; that | ama 
free holder in said county, and am worth the sum of 
Five Hundred ($500.00) Dollars over and above his 
debts and ltabilities, exclusive of property exempt 
momierorced salc of execition. 
(Signed ) C. J. J@EEN Ss 
C.K, DeN EE iis: 
Subscribed and sworn to before me this 12th day 
Greer, 1911, 
(Signed) VERA E, Tea On 
@Notarial Seal) Notary Public for Oregon. 
Endorsed on the foregoing as follows: The within 
undertaking is approved this April 12, 1911. 
(Signed) WL LIMOS MINT EH, 
Wudeeror the fue Dist. ot Oregon. 
Pendorsed|— diled April 12, 1911. 
ieoee © Mins. |r, 
County Clerk. 


And Afterwards, to wit, on the 7 day of September, 


18 James G. Kidwell vs. 


1911, there was duly filed in said Court, an An- 
swer in words and figures as follows, to wit: 
[ Answer. ] 
(Mitte) 

Comes now the Oregon Short Line Railroad Com- 
pany, the defendant herein, and for answer to plain- 
uiff's complaint admits, denies and alleges as follows, 
to-wit: 

I. 

Admits the allegations contained in paragraph I 
of the complaint. 

Le 

Admits the allegations contained in paragraph II 
of the complaint. 

TY. 

Denies each and every allegation contained in par- 
acraph Il of the complaint, except thatgdetendam 
adimits that the line of railroad of the Oregon Short 
Line Railroad Company and of the Union Pacific 
Railroad Company have a physical connection and 
operate under joint traffic arrangements. 

IV. 

Denies each and every allegation contained in par- 
agraph [V of the complaint, except that defendant 
admits that on or about the fourth day of December, 
1909, this defendant received from The Oregon Rail- 
road & Navigation Company at Huntington, Oregon, 
a shipment of live stock consisting of sixteen carloads, 
for transportation from Huntington, Oregon, to Min- 
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idoka, Idaho, to be there delivered to James G. Kid- 
well, the plaintiff herein; admits that thereafter the 
defendant, acting upon the instructions of the plain- 
tiff herein, forwarded said shipment from Min- 
idoka, Idaho, over its line of railroad to a connection 
with the Union Pacific Railroad Company, who in 
turn transported said shipment to South Omaha, Ne- 
braska. 
ie 

Denies each and every allegation contained in para- 

graph V of the complaint. 
WAL 

Denies each and every allegation contained in par- 

agraph VI of the complaint. 
VIL. 

Denies each and every allegation contained in par- 
agraph VII of the complaint. 

had. 

Denies each and every allegation contained in par- 
agraph VII of the complaint. 

eX. 

Denies each and every allegation contained in par- 
agraph IX of the complaint. 

And for a further and separate answer and defense 
to plaintiff's complaint, defendant alleges: 

i, 

That it is now and at all the times herein mentioned 
fasebeen avcorporation duly or@anized and existing 
under the laws of the State of Utah and engaged in 
the operation of a line of railroad extending from 
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Huntington, in the State of Oregon (at which point 
it has a physical connection with the line of railroad 
of. The Oregon»Railroad & Navigation Cotmpaniy) to 
Granger, in the State of Wyoming, at which point it 
has a physical connection with the line of railroad of 
the Union Pacific Railroad Company, which in turn 
operates a line of railroad extending to South Omaha, 
Nebraska; that it is and was at all the timesslrenemn 
mentioned engaged in interstate commerce and sub- 
ject to all the terms and provisions of an Act of Con- 
eress approved February 4, 1387, emtitied m7 verse 
Regulate Commerce” and acts amendatory thereof. 
Ue 

That on and prior to the dates of the movement of 
the shipment of live stock herein referred to, this de- 
fendant and The Oregon Railroad & Navigation 
Company and the Union Pacific Railroad Com- 
pany posted, published and filed with the Inter- 
state Commerce Commission at Washington, D. C.. 
and with and as a part of its tariff as required by law, 
its rules and regulations affecting and governing th 
transportation and carriage of live stock, and at all 
the times herein mentioned said rules and regulations 
were in full force and effect, and the shipment here 
referred to moved under and pursuant to said rules 
and regulations, and not otherwise. 

Will, 

That said rules and regulations, posted, published 
and filed as hereinbefore referred to. provide among 
other things as follows, to-wit: 
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the movement of trains may be varied by the com- 
panies at their pleasure or convenience. They do not 
undertake to carry live stock to arrive at any market 
point on any particular market day or market hour, 
me@mere their time cards and time tables tolbe regarded 
as an undertaking by the companies to deliver at the 
ners or times therein fixed.” 

“Rates named in the company’s tariff applying on 
live stock are subject to rules and conditions of the 
Cairent live stock contract.” 

In said current live stock contract it is provided, 
among other things, as follows: 

“Agents of the railroad company are expressly for- 
bidden to contract for delivery of live stock at any 
specified time or for any particular market, and no 
ecmeot ally Caitier May, Wunder any ciremmeiances, 
ict, chamecor modiny or agree to alter, change or 
modify any of the terms of this contract. 

“It is expressly agreed that this contract and the 
responsiblity of all the carriers over whose lines the 
shipment may pass, is limited and controlled by the 
conditions herein contained, which are hereby agreed 
to by the shipper and by him accepted for himself and 
imeedssieins as just and reasonable. * * * 

“Tt being understood that each and every condition 
of this agreement shall inrue to the benefit of each and 
every carrier over whose line said stock may pass 
under this contract.” 


“No carrier shall be liable for any loss or damage 
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towsaid stock bys causes beyond hisscont#o]l, * * * 


Shrinkage in weight, changes in weather, heat, cold 
Oreany other causes not directly whe resmltac? cross 
negligence on the part of said carriers, their agents 
and serves: 

“The shipper expressly agrees to load, unload and 
care for said stock while upon the cars or premises 
of the carrier, in a careful and humane manner in 
strict compliance with the laws of the Umited States 
and of each and every state through which said stock 
may be transported. 

“Unless claims for loss, damage er detention»are 
presented within ten days from the date of unloading 
of said stock at destination and before said stock has 
been mingled with other stock, such claim shall be 
deemed to be wavied, and the carriers and each therc- 
of shall be discharged from liability.” 

Said current live stock contract referred to is in 
words and figures as follows, to-wit: 

Form 776 

(Duplicate. ) 8-05—10,000 
(Standard) 

THE OREGON RAWER@AD & NAMWIGATION 

COMPANY. 
Limited Liability Live Stock Contract. 

Read this Contract. No. 355 
Baker Cite Oregon, Stations Wee seer 

THIS AGREEMBN snade this @hird day on De 
cember, 1909, by and between The Oregon Railroad 
& Navigation Company, hereinafter called"Me carrier, 
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and J. G. Kidwell of Baker City, Oregon, hereinafter 
called the shipper: 


WITNESSETH, That the said shipper has deliv- 
ered to the said carrier sixteen cars of Cattle consign- 
ed to J. G. Kidwell at Minidoka destination, via Hunt, 
to be transported upon the conditions here- 
imicer set forth over the lime of Ihe Oreson 
Railroad & Navigation Company to Hunting- 
fomeecinsert only a station on ©: Roi 
me) and there deliver to the consignee, owner, 
or order; or to such company or carrier (if the stock is 
to be forwarded beyond said station) whose line may 
be considered a part of the route to destination, it be- 
ing understood that in and about the delivery of said 
stock to such connecting carrier The Oregon Railroad 
& Navigation Company acts only as agent for the 
Ge xcienee Of Owner, and that the liability of cach 
carrier hereunder shall cease and determine upon de- 
Mivteigeot svidistock to the next connecting Carrier, tlie 


consignee or owner. 


It is expressly agreed that this contract and the 
responsibility of all the carriers over whose lines the 
shipment may pass is limited and controlled by the 
conditions herein contained, which are hereby agreed 
to by the shipper, and by him accepted for himself 
and his assigns as just and resaonable. It is further 
agrecd and understood that the person delivering to 
this company the shipment or any part thereof de- 


scribed herein is authorized to sign this contract for 
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and on behalf of the shipper, with full power in the 

premises. 

NO Ker. 

Blooded animals, or animals deemed especially val- 
uable, will be carried only on special contract, and 
railroad agents are not allowed to receive and ship 
such animals until a proper contract is made between 
the owner or consignor and the railroad company or 
its duly authorized agent. 

Men only, in charge of stock may accompany the 
same upon the rules and regulations set forth in cir- 
culars issued by the railroad company, and upon exe- 
cuting the release of liability printed on back hereof. 

Agents of the railroad company are expressly for- 
hidden to contract for delivery of live stock at any 
Specitied time, or ior any partichlar inarkeesandene 
agent of any carrier may under any circumstances 
alter, change or modify, or agree tower, changer: 
modify any of the terms of this contract. Special con- 
tracts can only be made by the General Freight Agent, 
with whom the Agent, upon request of the shipper, 
will communicate by wire. 

THIS DOCUMENT BUST BE) PRESSE wie 
WITHOUT ALTERATION OR PRU 
Said shipper for himself, the consignee or owner, 

merees to pay or guarantee the @igeicht there 

om at the Fate of S93480™ per Sstancdardetca eon 

29 to 30% it. in™ lensth, (cubjece tem. 

lished per cent. decrease or increase applicainic 


to carssei less or oteater lenetlh) oma 
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per hundred pounds, (subject to established minima 
for cars of varying lengths) as shown by Limited Lia- 
bility Tariffs governing, or if in less than carload lots 
—— per hundred pounds subject to the established 
minima as provided by current classifications, which 
rate is less than the regular tariff rate for the trans- 
portation of live stock at carrier’s risk, and is given 
said shipper at his special request, in part considera- 
tion of his agreement to the limitation of the hability 
of the raliroad company as a common carrier upon 
the terms and conditions herein set forth, which are 
accepted and agreed to by the shipper as just and reas- 
onable, it being understood that each and every con- 
@imonvot this agreement shall inure to the benefit iof 
each and every carrier over whose line said stock 
may pass under this contract. 

ineconsideration of the special reduced rate herein 
provided for the transportation of the live stock 
above-described it is hereby stipulated and agreed as 
follows: 

im Ihe @#rriers shall not be Heble tor the loss or 
death of, or for any injuries received by any of said 
stock unless the same is the direct result of willful 
misconduct or actual negligence of said carriers, their 
Meenis, servants, or employes. 

2. It is expressly agreed that the value of the live 
stock to be transported under this contract does not 
exceed the following mentioned sums, to-wit :—y+ 

Horses tamlecuot jacks, Mot exceeding $........ per 
head; oxen, bulls or steers, not exceeding $50 per 
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head; cows, notvexceeding $........ per head; hogs or 
Cilmesynet-cx ceediniorS.......1 per head; sheep or lambs, 
not exceeding $....< per head, 


aid in no event shall @he/canrier’s liability exeéed 
$1,000 upon any carload, such valuations being those 
whereon the rate of compensation to said carriers 
for their services and risk connected with the trans- 
portation of said live stock is based. 

53. The shipper agrees to load, unload and reload 
all said stock at his own expense and risk, and to feed, 
water and tend the same at his own expense and risk 
while it is in any stockyards, whether the same be op- 
erated, owned or controlled by said carriers or other- 
wise, and while on the cars or at feeding points, or at 
any place where the same may be unloaded for any 
purpose whatever. 

4. The shipper assumes the exclusive duty of prop- 
erly and securely fastening said stock in the cars, and 
of removing them therefrom, and of keeping such 
cars, and any enclosure in which said stock may be 
confined, securely locked or fastened so as to prevent 
escape of stock therefrom. The shipper agrees to in- 
spect the cars in which said stock is to be transported, 
and any yards or enclosure on the premises of the rail- 
road company into which said stock may be unloaded, 
and satisfy himself that they are sufficient and safe 
and in proper order and condition; and shall report to 
the agent or employes of said carrier any visible de- 
fects therein, and demiaskl necessary repairs before 
proceeding to occupy said cars or enclosures; and the 
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fact of his loading said stock into said cars or occu- 
pying said enclosure shall be an acknowledgment and 
acceptance by him of the sufficiency and suitability 
immevery respect of said cars and enclostires for the 
shipment and yarding thereof; and he hereby assumes 
all risk of injury which said live stock or any of them 
may receive in consequence of any of them being wild, 
unruly, weak, maiming each other or themselves; by 
or in consequence of heat or suffocation, or any other 
ill effects of being crowded or injured; by the burn- 
ing of straw, hey or other material loaded with or used 
for feeding the stock or otherwise; and also all risk 
of damage which may be sustained by reason of delay 
in transportation, and all risk of escape of any portion 
of said stock; or loss or damage from any other cause 
or thing not resulting from the willful negligence of 
the carriers, their officers, agents or employes. 
5. If the carriers or any of them shall furnish any 
laborer or laborers to assist in loading or unloading 
said stock at any point, no additional charge being 
made therefor, such laborer or laborers shall while so 
engaged be deemed exclusively the employes of the 
shipper and no carrier shall in any event be liable for 
any act or thing done or omitted to be done by such 
laborer or laborers in connection with said stock while 
so engaged. 

Ot theveatm@e or care wiiereim said stock is to he 
transported shall be furnished by the shipper and ten- 
dered to the carriers for that purpose, said shipper 


wecmmies all tisk tor, in, and about said car or cars, 
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and no hability or responsibility shall attach to any 
carrier or carriers under this contract arising from 
or growing out of any insufficiency or defect in the 
condition of any such car or cars. 

7. Nocarrier shall be liable for any loss or damage 
to said stock by causes beyond its control, by floods, 
fire, quarantine, disease, riots, strikes, or stoppage of 
labor; shrinkage in weight, changes in weather, heat, 
cold, or amy other causenot cirectly the result ofeno<- 
negligence on the part of said carriers, their agent. 
and servants. 

8. The shipper expressly agrees to load, unload, 
and care for said stock while upon the cars or prem- 
ises of the carriers, in a careful and humane manner, 
in strict compliance with the laws of the United Stat:: 
and of each and every state through which said stock 
may be transported. 

9, Unless claims for loss, damage or detention are 
presented within ten days from the date of the un- 
loading of said stock at destination, and before said 
stock has been mingled with other stock, such claims 
shall be deemed to be waived, and the carriers and 
each thereof shall be discharged from liability. Any 
carrier liable on account of loss or damage to any of 
said stock, shall have the benefit of any insurance 
that may have been effected thereupon. 

10. The rules, regulations and conditions pre- 
scribed by the carriers for the transportation of live 
stock, as evidenced by their published tariffs, classi- 
fications and circulars in force and effect, are binding 
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upon the shipper. The signing of this contract by the 
shipper or his agent shall be conclusive evidence of 
knowledge, assent and agreement to each and every 
stipulation and condition thereof by said shipper. 
mae OREGON RAILROAD & NAVIGATION 
COMPANY. 
By Mer DAw GERI Ye 
Station Agent. 
Witness my hand J. G. KEDWELL, 
: Shipper. 


Shipper’s Agent. 
foal okRAGG, 
Witness. 

*Erase the word “head” when stock is forwarded in 
car loads, and the word “cars” when number of head 
is to be specified. 

yAgent will insist upon shipper making the inser- 
tion in the blank spaces on this contract showing the 
valuation of the live stock to be shipped. 

Copy Duplicate 
No of Car 
Way Bill No. Initial 
2406 76109 Sola 
2407 75758 SE 
2408 60868 ie 
2409 14335 M&T 
2410 60154 ie PB 
2411 14038 Oe 
2412 1 BESS OSE 
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2413 75848 oe 
2414 61506 lO le 
2415 14495 M&T 
2416 13169 OR&N 
2417 60323 Uae 
2418 13303 Ost 
2419 14364 M&T 
2420 13288 Ossek 
2421 76120 Sia 
Endorsement on back: 
Duplicate 
THE OREGON RAGLROAD & NAVIGATION 
COMEANY 
Limited Liability 
lime Steck Gomtract. 

Executed by J. G. Kidwell at Baker City, Oregon, 
Station, Dec. 3, 1909, for 16 Cars of Cattle @oed tor 
transportation of three (3) men. (Billing agent stamp 
here.) From Baker City to Minindoka, Idaho, when 
accompanying the stock herein described and not oth- 
erwise. 

RELEASE KOR DieQNihOK 20E Neie CH ARG 

In consideration of the carriage of the undersigned 
ipon a freight serain of the cameler or Ccarricrs 
named in the within contract, without charge 
other than the sum stipulated therein, for the 
carriage of the live stock mentioned therein, 
the undersigned in charge do hereby  volun- 
tarily assume all risk of accident or damage to 
his (or their) person or property, and do hereby re- 
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lease and discharge the said carrier or carriers from 
every and all claim, liability and demand of every kind, 
nature and description, for or on account of any per- 
sonal injury or damage of any kind sustained by the 
undersigned so in charge of said stock, whether the 
same be caused by the negligence of the said carrier 
or carriers or any of its or their employes or other- 
wise. 

1. Joe Lonegon 

2. H. H. Chowredge 

oe) G. Kidwell 

Sicnattire of Man (or men) imvelhance 

(Agent will draw pen through spaces not used.) 

fee, Brave, Witness. 

The man or men who may be entitled to return 
transportation free or at a reduced rate under car- 
riers’ rules in effect, published and posted as required 
by law, at time this contract was executed, will upon 
surrender of this contract to the carriers’ gaent at des- 
tination, within 30 days from date of executing the 
within contract, receive ticket or tickets for the return 


journey. 
PVE Op seo ADIN G: 


Name of Consignee. 
Endorsed on back: Receipt for the Return trans- 


romeo of lve stock attendants. ...c....... Station 
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PRR ccc... 190..... Recerved. Drowers’ Tiekets as fol- 
lowsefor RetumeT remeportation TPO... es... 
COM... neae-nngeictet Ge en Witness. 

Said current live stock contracts hereinbefore re- 
ferred to and described are published and filed with 
the Interstate Commerce Commission with and as a 
part of said companies’ circulars and tariffs. 

IV. 

That heretofore and on or about the 3rd day of De- 
eember, 1909, James G. Kidwell, the plaintiff herein, 
delivered to The Oregon Railroad & Navigation Com- 
pany, at Baker City, Oregon, sixteen carloads of wild 
and unruly cattle, in poor shipping condition, the ex- 
act number of which is unknown to this defendant, 
with instructions to transport said shipment from 
Baker City, Oregon, over the lines of The Oregon 
Railroad & Navigation Company to Huntington, 
Oregon, and thence to Minidoka, Idaho, over the 
lines of railroad of this defendant, and there deliver 
said shipment to James G. Kidwell, the plaintiff here- 
in; that thereafter and in due course of business and 
without any unnecessary delay said shipment was 
transported over said lines of railroad to Minidoka, 
Idaho, and thereupon tendered to the plaintiff herein 
for delivery ; that owing to the fact that a violent and 
unusual storm was raging at said time, and the fur- 
ther fact that it was amlost impossible for the plainti!: 
to purchase feed at Minidoka for his cattle, he refus: © 
to unload same at Minidoka, and thereafter and upon 


plaintiff's request said shipment was transported to 
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American Falls, at which point said cattle were un- 
loaded. 
V. 

That after unloading said stock at American Falls 
it was found that the storm had not abated, and that 
feed for said stock was very scarce, and that farmers 
demanded an exorbitant price therefor; that by reason 
thereof plaintiff reloaded and shipped his stock from 
said point to South,Omaha, Nebraska. 

VI. 

That this defendant and Union Pacific Railroad 
Company and The Oregon Railroad & Navigation 
Company had, on and prior, and subsequent to De- 
cember 3, 1909, in full force and effect, duly published 
and filed rates applying on shipments of live tsock, 
which rates were lower on shipments moving under 
the terms and provisions of the current live stock 
contract than were the rates on shipments transport - 
ed by the railroad companies under their commonlaw 
liability; that by reason thereof the plaintiff request- 
eceand received the beneiit of th@lower rate apphyiie 
on said shipment, and at said time and place executed 
and entered into in writing the current live stock con- 
tract commonly known and described as the Limited 
Eiability Live Stock Contract; that said contract was 
executed forvand on behalf of The Oregon Railroad 
& Navigation Company by M. H. Dougherty, who 
was at said time the Station Agent of said The Ore- 
gon Railroad & Navigation Company at Baker City, 
Oregon, and was authorized to enter into such con- 
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tracts on behalf of The Oregon Railroad & Naviga- 
tion Company and of this defendant; that said con- 
taact was €Xecutcd on b@lialfof thespladiitiieeslaG:. 
Kidwell, the plaintiff herein. 

Tali, 

That said shipment was promptly transported over 
the lines of the defendant, railroad company, and over 
the lines of The Oregon Railroad & Navigation Com- 
pany and of the Union Pacific Railroad Company in 
a proper car in due course of business, without un- 
necessary or unusual delay, and delivered to and ac- 
cepted by the plaintiff at South Omaha, Nebraska, in 
the same order and condition said stock was in when 
received by the defendant, except ordinary and usual 
depreciation whieh all live stock te transit are lal 
to, and depreciation due to the poor shipping condi- 
tion of said stock, and the further fact that plaintiff 
refused and neglected to unload and feed said stock 
in transit from the cars were spotted at different un- 
loading points, and by the failure of the plaintiff or his 
agents to properly care for, feed and tend to said 
stock, and the further fact that saidistockswasmuald 
and unruly and by reason thereof injured themselves 
and each other, and that plaintiff or his agents did 
not give said stock proper feed, water or attention, 
and was not caused by any fault, negligence or want 
of care on the part of this detendamt, 1s agents o1 emi 
ployes. 

VAIL 


That plaintiff failed and neglected to cigemotice te 
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this defendant of his alleged claim for loss and in- 
jury to said stock within ten days from the date of 
unloading of said stock at South Omaha, Nebraska, 
or before said stock had been mingled with other 
stock, and by reason thereof whatever, if any, claim 
plaintiff may have had against this defendant is 
deemed waived under the terms of said live stock 
contract. The shipment herein referred to is the 
same shipment referred to in plaintiff's complaint. 
WHEREFORE, having fully answered plaintiff's 
complaint herein, defendant demands that this action 
be dismissed and it have and recover its costs and 
disbursements herein. 
Ve COUT OM 
PLL. WILLIAM 
perc, SPENGER 
Wor. ROBBENS 
Attorneys for Defendant. 


endorsed | Answer. Filed Sep. 7, 1911. 
Gale WUAINS Tal. 
Glen 


And Afterwards, to wit, on the 12 day of January, 
1912, there was duly filed in said Court, a Reply. 


in words and figures as follows, to wit: 
[ Reply. ] 
Gite) 
Comes now the plaintiff and replying to the defend- 
ants Answer herein, admits, denies and alleges as 


follows: 
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Replying to the further and separate answer and de- 
fense of the défendant lrerein, plaintiff admits the 
first’ paragraph thereof. 

i. 

Replying to the said further and separate answer 
and defense of the defendant herein, plaintiff alleges 
that he has no knowledge or information sufficient 
to form a belief as to the truth of the matters and 
things set forth and alleged in the Second and Third 
paragraphs of said answer and therefore denies the 
same. 

Te 

Admits the delivery of sixteen carloads of cattle to 
the Oregon Railroad & Navigation Company at Bak- 
er City, Oregon, on or about the 3d day of December 
1909, but denies each and every other allegation of the 
Fourth paragraph of defendant’s said answer. 

ry: 

Admits that plaintiff re-loaded said cattle at Amer- 
ican Falls, Idaho, after feeding the same at said point, 
but denies each and every other allegation of the 
Fifth paragraph of defendant's said answer. 

Me 

Admits the execution of what is termed by the de- 
fendant a limited liability livestock contract, but al- 
leges that the same was executed under the condi- 
tion hereinafter set forth, and denies each and every 
other allegation of the Sixth paragraph of defendant's 


Said aisver. 


Oregon Short Line Railroad Co. on 


VI. 

Denies each and every allegation of the Seventh 

paragraph of the defendant’s said answer. 
Vane 

Admits that plaintiff did not give notice to the de- 
fendant of his said claim for loss and injury to said 
stock within ten days from the date of unloading said 
stock at South Omaha, Nebraska, except and other 
than the notice given by plaintiff to the Union Pa- 
cific Railroad Company, and to the agents of the de- 
fendant, as alleged in the complaint herein, for the 
reason that the defendant herein at said time had and 
maintained in said city of South Omaha, Nebraska, no 
office or agent other than said Union Pacific Railroad 
Company. 

VIL. 

Further replying to the said separate answer and 
defense of the defendant herein, plaintiff alleges: 
that the bill of lading, termed a “limited ability live- 
stock contract” by the defendant and set out in de- 
fendant’s said answer and defense herein, was pre- 
pared by the Oregon Railroad & Navigation Com 
pany and presented to the plaintiff for his signature; 
that no option or opportunity was offered or given 
the plaintiff to examine or accept any other or diifer- 
ent bill of lading or any other or different rate; that 
the said bill of lading was signed by the plaintiff with. 
out reading or having an opportunity to read the 
same and without any knowledge of the contents 
thereof: and that said bill of lading was so signed by 
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the plaintiff with the understanding that it was the 
only bill of lading issued by the said Oregon Railroad 
& Navigation Company, and without any intention 
oi the pact of the plaintiff temceept tlre temine tierce! 
or intention to waive any rights thereby, and was so 
signed without any consideration moving to the plain- 
A TrewhTereror. 
IDX. 

And further replying to the said separate answer 
and defense of the defendant herein, the plaintiff al- 
leges: that the said bill of lading termed a “limited 
liability livestock contract” by the defendant, and set 
out in defendant’s answer herein, in so far as it at 
tempts to limit the lability of the defendant for any 
loss, damage or injury to the cattle in said bill of lad- 
ing mentioned and described in plaintiff's complaint 
herein, is void, being in violation and contravention of 
Section Seven (7) of the Act of Congress, known as 
the Hepburn Act,” passed June 29, 1906. (C. 3591, 
34 Stat. 595; Fed. Stat. Ann. 1909 Supplement, pa. 
273, 2/4. ) 

WHEREFORE, Plaintiff demands judgment 
against the defendant as demanded in his complaint 


herein. 


SHARPSTEIN @SEAK? Ss! Eid 
KING & SAGSIe Ge 
Attorneys for Plaintiff 


[Endorsed]: Reply. Filed Jam. 12, 1912. 
AM, CANNON, 
Clerk U. S27 Distrigm Court. 
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And afterwards, to wit, on Tuesday, the 11 day of 
June 1912, the same being the 95 Judicial day of 
mie Reoular March 1912 Term of saideeConrt: 
Present tre MONORABLE R. S. BEANS Unite 
ed States District Judge presiding, the following 


proceedings were had in said cause, to-wit: 
| Judgment. | 
(iitles) 


This cause came on regularly at this time, for furth- 
er trial pursuant to continuance, Jury and attorneys 
present as heretofore: and thereupon motion for non- 
suit came on regularly for the decision and ruling of 
Mieecourt and thereupon aiter due consideration it 1s 
Ordered that motion for non-suit be and the same is 
hereby allowed. Whereupon it is Ordered and Ad- 
judged that complaint herein be and hereby 1s dis- 
missed and that defendant, Oregon Short Line Rail- 
road Company, have and recover of and from plaintiff 
J. G. Kidwell its costs and disbursements herein taxed 


Mi 2 50.55. 


And afterwards, to wit, on the 20 day of September 
1912 there was duly filed in said Court, a Bill of 
Exceptions in words and figures as follows, to 
wit: 

| Bill of Exceptions. ] 
( Title.) 


BE i? REMEMBERED, that at a Regular Term 
of the District Court of the United States for the Dis- 
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trict of Oregon, holdén mn Portland, Orecommon jie 
7th, 1912, the Hon. ROBT. S. BEAN, présidine, the 
abtve cause comme on to bertried@beioresamama tlic 
following proceedings were had, to wit: 
EXCEPTION NOVONE: 
(Being to the ruling of the Court on) 
(Defendant's Motion for a Non-suit.) 

The Plaintiff, JAVIES GISDW ELL, beimessan, 
testified in his own behalf as follows: 

Iam the plamtifi; J. C. Lomerean of Portancenmd 
H. H. Trowbridge of John Day were interested with 
me in these cattle; I saw these cattle first about 4 
weeks before their shipment; I have been in the cat- 
tle business about 23 years, ever since I"ve Deen 
grown; buy and sell cattle in Oregon, Washington 
and Montana: raise and handle lots of carsie. [and 
not buy the cattle constituting this shipment, I re- 
ceived them; 1 purchased cattle the came yearemad 
for a great many years out of the same territory; the 
cattle which I purchased were the same kind of cat- 
tle as the cattle involved in this case but younger; the 
Caecle which [*boucht were 2 and 3) fears omer 
cattle involved in this case were 25 head, probably 30 
head, 3 year old steers, and the balance 4 and 5 year 
Oldsteers, about half and halts 3 and vear old’veci> 
generally weigh about 735 or 100 pounds more than 
2 and 3 year old steers: one bunch of these cattle 
wiltcheimenrchased out of the sanvesconmi yw acme 
cattle in this case weighed (averaged) 1228 pounds 
at Baker City, another bunch 1247 pounds and anoth- 
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er bunch 1280 pounds; I estimate that the cattle con- 
stituting the shipment in this case would at the time 
they were loaded on the cars at Baker City weigh 
1260 to 1270 pounds each; they had been driven about 
eleven miles before loading and were fed and watered 
up to the time we started with them; I shipped these 
cattle from Baker City over the O. R. & N., now the 
O.-W. R. & N.; made the contract with Mr. Daugher- 
@eche agent of this O. R. & N. at BakeriCity; | tallk- 
ed with him about the conditions along the line of 
mies) >. Ll; Itold him when I ordered the cars, 
teen cars, that I wanted to ship to South Omaha with 
@eiced in transit rate at some point in Idaho, either 
some point around American Falls or Minindoka; Mr. 
Daugherty said he had no feed in transit rate, couldn't 
find where there was anv feed in transit rate at Muini- 
Geka or Ainerican Palis; 1 told hun them to mvesti- 
gate and find out whether there was good yards at 
American Falls or Minidoka big enough to hold 
these cattle, good feed yards, if there wasn't I wanted 
to bill them feed in transit Pocatello; he said he 
couldn't give me feed in transit rate; said he had noth- 
mo i his tariff thatewent in there; he figured the tar- 
iff and told me there was only a small difference be- 
tween a feed in transit rate and to bill them locally 
and he says we will just bill them locally and then if 
you decide to take them on, we will take them on, 
rebill them at so much per hundred with a minimum 
so much per car; well, I told him that I would bill 


them locally to where he would find a good yard 
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somewhere around Minidoka or American Falls, and 
if he couldn't find it, | would take them to Pocatello: 
thisewas the day I orderedwelte cars the fig morn- 
ing the office of the O. R. & N. Co. called me up and 
told me that they had good vards at Minidoka, and [ 
told them that would suit me better because it was 
nearer Twin Falls to bill them there; and they were 
billed to Minidoka; these cattle were loaded on De- 
cember 3, 1909; there weré 398 head, 16 cars, 25 head 
in each car less*two; 25 head of cattle of thesize Gr 
these isa proper and uswal load; H. ay Trewhide 
jo@ Loivérgan, |. ©. Lonergan s brother said iinpecelk 
went along with these catile; the cattle were loaded 
and ready*to leave Baker City at 7:45 o'clock P. Mk, on 
Dec. 3, 1909, and we left Baker at 9:05 P. M. and ar- 
rived at Huntington at 2:50 A. M., Dec. 4; well, when 
I reached Huntington, 1 went over to the depot and 
asked the yardmaster what time we would get out; 
he said he couldn't tell me but perhaps in an hour or 
an hour and a half he could tell me something about 
it; so I waited about an hour and a half and went to 
him again and asked him about it. He said he didn't 
think we could get out before morning sometime. I 
said to him: “Didn't you have notice of these cattle 
coming?” He says “We did have notice to ship the 
cattle upon arrival, but we have to segd to Glenn's 
ems for am engine’; “have got nompawer here to 
handle the cattle”; he says, “just as soon as that gets 
here yeewill ship you on”; wellfwe law Hitmtinierom, 


ran good speed enough going along alright-any more 
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than we were side tracked some places along about 
Ontario; I don’t remember the places along between 
Ontario and Nampa; when we got to Nampa the con- 
ductor said he had some switching to do and told us to 
go to lunch, which we did; we left Nampt, the run was 
good as far as I could see, anymore than they were 
side tracking and switching; we left Nampa alright 
and went on somewhere around Mountain Home; 
there they were setting out cars or picking up, some- 
where along in that locality this side of Glens Ferry 
along this side on good track, along this side of Glens 
Ferry, I can’t tell where it was, they were doing some 
switching, some heavy jamming, they jumped hard 
enough to knock us all off our feet, knocked us 
around in the caboose, awful hard jams, switching 
cattle; that was this side of Glens Ferry, somewhere 
not over fifteen miles this side of Glens Ferry; we ar- 
fivedbat Glens erry atverelit o clock p. ion Deceme 
Demi; theysasked me to release the feeding rishi 
these cattle there; I went inand asked them what time 
I would get out, that was a division point; they ask- 
ed me and told me I would have to release and go on 
and I talked to a man, I don’t know whether it was the 
agent or not, it was the man there and he said—l 
asked him why “you got time to go on, why don't you 
take me on without release, you are not going to take 
36 hours to get to Minidoka”; he said: “I don't know 
anything about it, those are the orders I got’; asked 
him “what for, "he says: “I suppose a matter of pro- 
teevion, that is all | know about it, it is the orders 
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I got’; something equivalent to that; I signed the 
release, we left then Glens Ferry at nine o'clock; after 
we got out of Glens Ferry a little ways somewhere 
around King Hill we were side tracked and stood a 
long time and jammed and switched around and 
bumped the cattle, bumped around all the time for 
quite awhile; after they switched we stood; after 
they got through switching they stood for a long time, 
I] can't tell how long, but for a long time, they went on 
somewhere towards tle top of the mountain, the tap 
of King Hill, that 1s what I call King Hill, there they 
side tracked again, jamming the cattle again and 
they jammed them all the way until we got, that is 
side tracked more or less all the way until we got 
to Shoshone; the train men told me that the reason for 
so much side tracking was that there was a washout 
on the Southern between Reno maybe between Oc- 
den and Sacramento, somewhere on that line, and the 
passenger trains from Portland were going around that 
way, going to California; we arrived at Shoshone at 
3:30 o'clock a. m. on December fifth; the brakeman 
caine into the caboose and told us that the agent 
said the cattle must be unloaded for feed and rest; 
well, I went up with Mr. Trowbridge and Mr. Lon- 
ergan to the depot station and asked the night man 
about it; there seemed to be a night operator there; 
he said he wasn’t the agent; I asked him where the 
yards were; he told me; I went up to the yards; he 
said the dispatcher had said to unload them; I went 
up to the yard for the purpose of unloading the cat- 
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tle; I asked if it was only a short distance why they 
couldn't run on; he said “I don't know anything about 
iytdat is the order’; we went up to the yard) went 
lip to the chutes; there are two little chutes; looked 
at the corral, one pen, and seen it was too small to un- 
load the cattle, went down in it, went right down the 
chute, went to where there were two little troughs, 
no water, froze up, | guess, I don't know what the mat- 
ter was; went immediately back to the night operator 
and told him that if that was the yard we couldn't 
unload there because we couldn't unload the cattle; 
the corral was 85 feet wide and 125 feet long; I meas- 
ured it afterwards; it would take four such yards as 
that to feed them cattle right and water; I went down 
to the night operator and told him to wire the dis- 
patcher and told him what to say, that we couldn't 
unload the cattle and better take them on to Mini- 
doka; he wired him, said he did, said the dispatcher 
said they must be unloaded there; well, I went out 
with Mr. Trowbridge and looked around town—a lit- 
tle town; woke up two livery stable night men; they 
said they had no feed they could sell; I inquired about 
other places, if they knew of any feed; they said they 
didn't; I went back to the station and told the night 
operator to wire the dispatcher that we couldn't get 
any feed; the corral wouldn't hold them, we couldn't 
take them outside, and better run them on at once; 
he said he would send the wire; came back the an- 
swer “cattle must be unloaded there’; then I didn't 


do anything for an hour or two, hour I will say, and I 
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asked him it [ couldn't get @uamessencer Wer, if he 
couldn't, and | would pay it, and let him go up and 
have the agent come down; he said he didn't want to 
do it until daylight; he would do it after daylight, and 
I waited until after daylight, and we got a boy and I 
sent him wp, or Ite did, rather, fo the a@ene. ard 
the agent would come down about nine o'clock, and 
the boy came back and said the agent would be down 
soon, but he came back and was there just about nine 
o'clock’a. m:: F rold®inrthe trouble hadtiiad®irem 
the time I had left, and the trouble there was there, 
and asked him to wire the dispatcher and tell him 
how it was, and run these cattle on to where thev 
could get something to eat, feed them and rest them; 
he said he*would aid he wined hin amd Wescaidmihe 
dispatcher—came back and he says the dispatcher 
says “if shipper doesn't unload cattle, you have them 
unloaded at once”; then [ told him, I says “if you will 
—I can’t unload them there; couldn’t stand them on 
their heads and put them in them pens, but if you will 
put a man in charge of these cattle, Mr. Trowbridge, 
and we have a man Mr. Lonergan along, and we will 
hire such additional help as we require, and we will 
get feed out here at some of these farm houses a lit- 
tle ways out: vou have them in charge and we will 
pay all expenses and deliver these cattle to the rail- 
road for feed and water—rest them up”; well, he says 
“IT have got-my orders” he says; “I haveanvorder to 
unload these cattle at once. I have to unload them. 
li vorrdowminload them I have got to” ie says 1 
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am not herding steers, I am working for the railroad 
company’; I says “all right, if you are not herding 
cattle go ahead and unload them”; in about twenty 
minutes he made up a crew he picked up around there 
of railroad men, run those cattle up to the chutes; 
they stayed around the chutes—Mr. Trowbridge, Mr. 
Lonergan and myself stayed and watched them, they 
stayed around the chutes between forty minutes and 
an hour then came back down; they left the train 
there and just came back down; a little fellow, heavy 
set man, the man in charge, I presume he was, talked 
to the agent probably two or three minutes, then he 
came over to me and said—; this little man was in 
charge of the train after we left Shoshone; well he 
said to me after he had talked to the agent, he said 
“if you will send a wire to”’—naming the man, I can't 
remember his name, their division superintendent, or 
superintendent, or assistant superintendent, some- 
body in charge who had authority—‘“why we will run 
these cattle on”; he says “I am satisfied he will run 
them on”; he says “there is no yard at Minidoka”; he 
Says there is nothing there but a chute that ever | 
seen, for six or eight months”; he says “there was 
sointe littlesyard there, they burned down”; I says 1i 
it will do any good, you write out a wire to this man 
and run the cattle on; take them to some place where 
we can unload and feed them; have to do somethin~™ 
right away”; so he wrote out some kind of a wire to 
the agent and J signed it and in about thirty or forty 


minutes word came back to put an engine on and 
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take these cattle some place and unload them; when 
| started | said to the agent, I says, “no yards at Mini- 
doka so this man says’; well, he says ‘Minidoka is 
where they are billed and Minidoka is where they will 
go’; that is all there was to it; the cattle went on to 
Aimeriean Falls, never stepped at Mamidekamayeal!; 
the railroad men couldn't unload these cattle at Sho- 
shone, they didn’t have a chance to; we left Shoshone 
at eleven fifteen a. m. on December fifth and arrived 
at American Falls just a few minutes after Tour 
o'clock that evening, probably three minutes after 
four; they ran the cattle across the Snake River there 
and stopped them; we went up to the yard, and they 
didn’t run the cattle up for quite a little while; imjtite 
meantime we were hiring saddle horses and getting 
two or three men to help us; we had to take the cat- 
tle out, the yard wouldn’t hold them’; just a little yard 
or two, wouldn’t hold theseattle, so we gotumensand 
saddle horses and unloaded them, part at a time and 
took them outside and held them and I got about a 
30 or 40 acre pasture from a man by the name of Phil- 
brick to run the cattle in that night, and I bought 
some hay at American Falls and had it scattered over 
the little pasture for the cattle; well, we commenced 
unloading the cattle at five o’clock; we unloaded the 
cattle between five and seven fifteen, about two hours, 
a little more than two hours unloading the cattle; 
Trowbridge and Lonergan and the men hired taking 
them out to this little pasture; it was only a short dis- 
tance, probably half a mile, not that much; and I had 
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the hay taken out and scattered and after that we left 
the cattle and went to bed, stopped at a hotel called 
the Remington; the next morning Mr. Lonergan and 
Mr. Trowbridge were out ahead of me; they got sad- 
dle horses and I afterwards I went with them; I went 
up behind them; when I got up to the pasture I seen 
the cattle were all gone; I just followed up the river, 
there was 30 or 40 of them probably half a mile above 
the little pasture and they were scattered all along, 
I followed up about four miles and met Mr. Trow- 
bridge coming back; he said Lonergan was up ahead 
and was bringing the balance back; he had seen some 
man there and had got a pasture there to put them in 
and he would take up the cattle from—he was behind 
you know, along down only a little ways from the pas- 
ture; so we went back and gathered them up and 
drove to the pasture and Lonergan brought down the 
others from the other pasture from above down the 
Snake River and we put them in this pasture, got 
them in sometime in the afternoon of the sixth of De- 
cember; this was good pasture, lots of grass, lots of 
hay that had been raked up, good, and the boy, there 
seemed to be an old gentleman and his son and Mr. 
Trowbridge made arrangements with the son and 
the old gentleman kicked about it the next day and 
we bought hay from him and said that we could have 
the pasture until we shipped them; we kept the cat- 
tle in this pasture until December the ninth ten or 
eleven o'clock; they had all the feed and water they 
wanted, all they could eat; when these cattle reached 
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American Falls they were badly bruised and awfully 
bad shrunk, drawn, awfully drawn up and they was 
bruised and the hair was rubbed off lots of them; 
this condition was caused by bad handling and stand- 
ing along siding along the railroad from Huntington 
to American Falls;4rom my expéeriencesas awéattle 
shipper, I would say that standing cattle on siding 
causes them to get nervous and restless, to fight, and 
lav down, get down in the car and tromp each other, 
jamming cattle causes them to get bruised, rubbed, 
they get down and rub each other, crowd up and skin 
up all the way along when they are jamming and un- 
loading rough; if cattle go for a long period without 
food, rest or water, it causes them to get down, if 
vou stand cattle, if you overrun them, if you keep 
them on cars toodong, theyawere going to get tired, 
quite, and lay down and fall down and bruise up; they 
shrink away ; they shrink all the time after they begin 
to bruise; if they get bruised up and sored up they 
begin to shrink and shrink fast; these cattle were in 
good condition when they arrived at Huntingon, 
Oregon, all standing and all right; these cattle would 
he classed as a good bunch of Oregon cattle; they 
were red Durham four and five year old steers, a sinall 
per cent of threes, may be twenty-five or thirty head; 
cattle generally are classed as good, fine and very 
fine, medium and on down and feeders; these cattle 
would be classed, well, we figured about 75 per cent 
of these beef, Oregon beef; the kind of cattle we ship 
here to Portland and Seattle, that we do all the time, 
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grass beef, in the fall of the year; the balance of them 
were fleshy cattle; what we call killers, just kind of 
second class grass beef, killers. 

“QO. Now what was done, if anything, at any time, 
between Huntington and American Falls as to paying 
the transportation for these cattle? 

“A. I paid, at American Falls, I paid the agent 
there. Mr. Trowbridge and I did. We paid him the 
money for shipping the cattle to Minidoka. 

“OQ. What was done towards the shipment from 
Minidoka to American Falls? 

“A. Nothing, none at all; just charged us the rate 
to Minidoka. 

“Mr. ROBBINS: Just charged what? 

“A. To Minidoka. We paid the regular tariff 
from Baker City to Minidoka, at American Falls. 

“Q. Now, state 1f these cattle were shipped from 
American Falls. Were they shipped from American 
Falls? 

ee Y esisit: 

“Q. Well, what was done in the way of entering 
into a contract for their shipment, if anything, and 
where were they billed to, if anywhere? 

“A. We shipped them on December 9th at Ameri- 
can Falls at 4:40; loaded out, billed out at 4:40 De- 
cember 9th to South Omaha. 

“OQ. Where were they billed to? 

“A, SouthOmgha. 

“O. Now, state when vou left American Falls, if 


you haven't already stated, and take your run from 
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American Falls to South Omaha, and describe it to 
the jury. 

“A. Well, the cattle were at 4:40 at American 
Falls to go; December 9th} this was™=40ep, m., alll 
loaded, billed, billing signed and all ready to go. I 
think a few minutes afterward we started; we ran for 
some time to some siding they called Banning—some- 
where along there and side tracked for some purpose, 
I don't know what it was. And they side tracked 
again at a place called Bushod, this side of Pocatello; 
arrived at Pocatello at 10 o'clock, 1 havettovleelea: 
my data, ten o'clock and something Pocatello 10:15 
panne! 

Continuing, witness says: “We left Pocatello 11:30 
p. m. December 9th, that is Pocatello time—not Pa- 
cific time; arrived at Montpelier at 12:20 p. m. Decem- 
ber 10th; left’Momtpeli¢mat iallO p.onigsamesday. 4a 
rived at Green River at 10:40 p. m. same day, Decem- 
ber 10th. Left Green River, loaded the cattle at 3:40 
December 11th; left Green River at o:435 pum Deceme= 
ber 11th. Were stopped at Rollins for about three 
hours onsa siding. Arctmed atelaraimniciezip ee 
the 12th. Left Laramie at 5:35 p. m. the 13th—De- 
eémiber 13th, and arrived at@North Plattesat avout 
5:30, western time, in the evening, Dec. 14th. We 
next ted at Valley, place called Valley about 30s0r 
40 miles this side of Omaha. We stopped for feed, 
rest and water at the following places: We left Bak- 
er City at 9:05 December 3, 1909: arrived at Ameri- 
ean Falls at 4:40 December 5th. I won't say 4:40, a 


Oregon Short Line Railroad Co. 5S 


little after four o’clock when we got in across the 
falls, but unloaded the cattle between five and seven, 
December 5th. Reloaded the cattle December 9th at 
American Falls at four, the last load was ready to go 
at 4:40 just a minute—yes, sir, 4:40 p. m., signed up 
and ready to go, American Falls, December 9th, and 
a@mived at Green River at 10:40 December lOthe ai- 
rived at Green River December 10th at 10:40 p. m. 
and left Green River at 3:40 December 11th, and ar- 
rived at North Platte—arrived at Laramie at 7 p. m. 
Weeemiber |2thy Weit Laramie at 5:35 peim. Decenr 
ber 13th, and arrived at North Platte about 5;40 p. m. 
December 14th. Left North Platte—I haven’t got the 
data on that. Left North Platte on the afternoon of 
Deeember 5th. Left North Platte at 3:00 p. m. Dec. 
ieeeeirese were loaded at erth Platte am 00) pm: 
diversi load leit North Platte at 3:00 p.m. Dec. 15th, 
and arrived at Valley at 10 a. m. the 16th. Held the 
camlerat Valley irom ten a. m. on December 16thvin= 
Pip nimetneWecember 19th. Thenruniirom~e there 


to South Omaha. We fed them all they could—al! 
the hay they wanted and at American Falls all the 
pasture and all the hay they wanted in addition to 
that, and at Green River and Laramie and North 
Platte and Valley all the hay they would take. They 
had all the water they wanted to take, at liberty to 
have all the water. The run from American Falls to 
some coal station called Memmerer, something the 
other side of Montpelier, was awful bad, they were 


side tracking, jamming the cattle, switching, picking 
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up, setting out cars all the time from American Falls 
to Montpelier it looked like all the time—every few 
minutes set out cars and pick up. It is 124 miles from 
American Falls to Montpeiler and it took us from 
+:40 December 9th until 12:20 December 10th, 19 
hours and something they were setting—picking up 
cars, setting out cars, and they said—I was kicking a 
good deal, they said that the passenger trains was 
coming around by Portland over the Southern Pacific 
from Ogden around this way to get to San Francisco, 
that there was a washout somewhere on that road. 
From Kemmerer they run right along to Green River. 
It was alright as far as I could see. We picked up 
some cars, some coal cars at Kemmerer and jammed 
the cattle awful bad. They said there was a coal faim- 
ine at Chicago and they had to take cars of coal. The 
run wasn't very good from Green River to Laraiie. 
They got up a few miles the other side of Rock 
Springs, Wyoming, and side tracked for an hour or 
two; they said they had a crippled engine; they jam- 
med a good deal along until we got to Rollins, the 
next morning at six o’clock, and were held three hours 
on a siding; they went on all right, didn't make good 
time; they switched a good deal. We got along to 
a place called Medicine Bowl—I think just a little the 
other side of Medicine Bowl, Wyoming, and they 
knocked the cars awful bad switching; they smashed 
two of the steers out the car windows—outside of the 
door. Broke the door down, that is part of it: that is, 
we was two short—two steers short. One steer fol- 
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lowed along behind the train for quite a ways—fol- 
lowed us. Awful bad jams. Well, we got to Laramie 
that night and fed the cattle until the next day, and 
the run was fairly good to North Platte, and they 
stood us on a siding there and wouldn’t release the 
cattle; wouldn't release them, stood us about 45 min- 
utes over time; but the run wasn’t bad at all, all right, 
and I took it up with the Division Superintendent and 
they gave me a good run—went right along. From 
North Platte to Valley,—I wasn’t on the train from 
Valley to South Omaha. I have shipped cattle over 
the Oregon Short Line previous to this shipment a 
good many times for years, have made shipments 
within the last three or four years, usually in shipping 
a great many cattle from Montana points, Utah and 
Idaho to Portland, we have run cattle from Cash 
Junction in Utah to Huntington in 21 hours and a 
few minutes over; we run cattle from Cash Junction 
to Huntingon in 24 hours and 26 hours; run cattle 
from Montana points to Huntington in 28 to 31 hours 
—along there. These shipments were all made over 
UiesOrecon Short Line, Ihe catile involved in thus 
case weighed 1083 pounds, average, when they reach- 
ed South Omaha. Their condition was bad, very bad. 
jiite, weresdrawn,; the cattle were all shrunk and 
drawn; they wasn’t filled; they were bruised and 
there were hairs rubbed off of them in places; looked 
awful bad; just down and out; what you call stale cat- 
tle. I was in South Omaha on December 20th, 1909, 


and was acquainted with the market price and value 
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of cattle there on that day. I was acquainted with the 
conditions; see all tlhe sales that«day. I seen cattle 
sold there that day at five cents a pound thag@weren t 
any better than our cattle—the cattle I was in charge 
of—should have been in South Omaha. Our cattle 
would have been worth that on Dec. 20th if they had 
arrived at South Omahaewitheonly thesusnaleand 
customary shrinkage and damage of transit. Our cat- 
tle were put in a-pen close, fli¢y were pit in ypretins 
close, they were bruised up pretty bad and they jam- 
med them up close together. They were sold on the 
open market and brought $4.27 a hundred on an aver- 
ages In the condition in swiich our cattlesseaehed 
Omaha, they were classed, a part of themmor teed 
23 head, and the balance feeders, western beef, you 
know, is not classed as high as eastern beef. Grain 
fed sell sometimes three cents higher than western 
grass fed cattle, but generally the difference between 
western beef—between feeders and western beef, runs 
25 cents a hundred pounds; very often feeders sell for 
as much as beef—western beef. I stopped with these 
cattle at Valley for the reason that I thought I could 
make the cattle look better, fill them up and make 
them look better: get a little more weight on them by 
turning them out to pasture there and feeding hay. 
Thought I could weight them up better—they would 
weight a little more and look a little better by hold- 
ing off a day or two. Along the line of the Oregon 
Short Line from Huntington to Omaha the weather— 


it was in the winter time; a little snow; probably an 
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inch or two of snow along from Huntington—above 
Huntingon. I don’t know whether any snow in Hunt- 
meron or not. 1 got in there at night, left the next 
morning. I don’t remember. A little snow along up 
the Snake River all the way to American Falls, prob- 
ably an inch of snow there when we arrived there, 
and from there on into the Bear River country, going 
across Green River, there was quite a—maybe two or 
three, three or four inches of snow. I couldn’t tell 
anything about it, only right along on the car, but I 
think there was three or four inches of snow, and 
along through Wyoming the morning I got to Roll- 
ins, there was an awful blizzard, awful blizzard there 
in Rollins. Two or three hours standing there, I not- 
iced. Cleared up some time that day. It wasn’t bad 
long. Down at North Platte, Nebraska, there was 
four or fiveinches of snow, and I think on down the 
Platte River had some. No, no bad storms; quite a 
blizzard there in Rollins, that is blowing snow; quite 
a wind there that morning. 

“QO. Now, another thing. When you arrived in 
South Omaha, what was done as to paying for the 
transportation of these cattle from American Falls to 
South Omaha, if anything? 

“A. I paid the—I paid the freight bill in Omaha. 

OQ) hae isthe treight trom American Falls? 

“A. From American Falls to Omaha. 

“Q. Do you know what the rate was you paid? I 
mean was it the through or local rate. 

“A. They charged me the local. [ think it was 
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fifty—it goes by the hundred over there—5/ cents a 
hundred, [ think. Lam not right sure. It is right 
there though, to Omaha with 24,000 minimum per 
Gaur, | tits. 

“OQ. What did you do with the two bills of lading 
that were issued to you? The one issued at Baker, 
Oregon, and the one issued at American Falls 

“A. I titmed the bill of lading’ in ateAmerean Halls 
—I turned it in at Omaha for tickets to return to 
American Falls; I paid my way to Minidoka and got 
transportation from there to Baker, Theveontraer ff 
turned in from Baker to American Falls or Minidoka 
billing. 

“QO, Now, when you were at Shoshone, did you 
make any effort to be transported on from Shoshone? 

“A. What? 

“©. Did you make any effort yourself-to get the 
railroad company to pull you on from Shoshone? 

“A. Didn't do amythinge else"alP the tume [aac 
mine re, 

“Q. Did you have any conversation with anybody 
in authority there in regard to pulling you on? 

“A. I spoke to the night operator two or three 
times until morning. Then when the agent came 
down, I talked to him until they pulled us out. 

“Q. Did you have any conversation with the con- 
ductor there about it? 

“EN, NGes She 

“Q. What was that conversation you had with the 
conductor? 
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“A. When I first got there, he went up with me 
to the yard; he went up with me to the loading chute, 
the second time. I went out with Mr. Trowbridge 
first; we went up twice. The second time I went up, 
he looked them over, and he said it looked very small 
for us, and he said ‘if [ had authority I could pull you 
on, could take you on to Pocatello on time—within 
the limit, thirty six hours’. That is about the con- 
versation [ had with him. He went out ahead of us, 
pulled the same train out, less the sixteen cars, and 
went on. 

BOs VV liatsisteen cars did he leave? 

oe the lol had. 

(eee nd pulled out the train? 

fee tie pulled the tram out, the saine temiage: 
didn’t side track, but pulled them on after daylight— 
that is the load, less sixteen cars. 

“Q. Now, in reference to the claim that you made, 
if you made any claim there before you arrived at 
Omaha, or after you arrived there. State what you 
did in regard to making a claim against the company 
for damages. 

wee Vclimat sioshone, | told the acer there— 
called Mr. Lonergan and Mr. Trowbridge, both my 
men with me; Mr. Trowbridge was interested in the 
cattle—told the agent there that the railroad company 
would have to—I was going to put in a claim and he 
notified them to that effect, for side tracking these 
cattle, and handling them bad from Huntington until 


the time I left there. And when I got to American 
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Falls, I told the agent there would be a claim against 
the company for damages sustained and injury to 
these cattle. When I got to Laramie City, I told the 
agent there that two steers jumped out the cars 
around Medicine Bowl, and that the Union Pacific 
would pay for them, and in addition to that there 
would be a claim for damages on the Short Line, 
possibly some of it on the Union Pacific going to 
South Onvaha; aiter these cattle or about tiemda, 
they were sold there, and I paid the billing freight— 
and talked to the agent there at South Omaha, and 
told him the same thing. That is the man I talked 
fon 

Continuing the witness says: “I can’t remember 
how much I paid out for feed at American Falls. 1 
paid out the night we got in there, we got all the hay 
we could, I think about two tons, I paid twenty dol- 
lars a ton for it, baled hay, had it hauled out. The 
pasture deal out there Mr. Trowbridge paid for that, 
I don't remember how much, I settled with him. 

“QO. LTwillask you what this paper is, Mr. Kidwell, 
do you recognize it? 

any) \ ecusir. 

“Q. What is it? You may state what this isa: 
Kidwell? 

“A. Itisastatement for claim that I put in against 
the O. S. L. and Union Pacific railways for injuries 
and damages sustained to the cattle. 

“Q. You put that in here in Portland, did you? 

eeeldid.. Yes sir. 
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o> How did you come to put that eclamin here at 
Portland? 

wee Vell, I lived here and the agent™at south 
Oiaha—! had two steers killed on the Union, I took 
up with him, and he said take it up with the Claim 
Department; and he said the other claim might just 
as well be put in here; the main damage was on the 
eirort Line.” 


Gtoss | xalmimation. 


The plaintiff on cross examination testified as fol- 


lows: 


IT am engaged in the cattle business here in Port- 
land at the present time; my concern is known as Kid- 
well & Caswell; have been buying and selling cattle 
in the northwest territory for a good many years; 
have had a great deal of experience in shipping over 
different railroads; have shipped over the Oregon 
Short Line for more or less for years; ship all the time 
over the Short Line for the last two years; I am pret- 
ty well acquainted with the conditions surrounding 
the shipment of livestock on railroads and know a 
few things about it; I have had lots of experience; 
Mr. Lonergan and Mr. Trowbridge bought this bunch 
@meattic out 11 the john Day country in the summer 
Oml709 ; theywtook them to Bear Valley; Now I am tell- 
ing you what they done, I was not there; we took 
miemeto bear Walley and put thicmeain pasture, good 
Peouure they’ had there; aiter which we kept them 


down in Sunipter Valley and in that country when 
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they were moved from Bear Valley; they were range 
eattle when Mr. Lonergan and Mr. Trowbridge 
bought them; I didn’t buy them; we took them from 
Bear Valley to Sumpter Valley, that is between Bear 
Valley and Baker City; fed them hay there; J don 
remember how long we kept them there; it wasn’t 
long; we fed them at Ed Cole’s place near Haines, 
ten or twelve days before we shipped; didn't pasture 
them, fed them hay in his pasture, we kept them in 
his pasture the last day or two, but Wewedstlreniminay 
ten dollars a ton every day; the pasture wasn’t very 
good, but the hay was good; fed them al} the alfalfa 
hay they would eat, paid for it ten dollars a ton; at 
the time they were at Coles place, I"ivciiie 7sspen 
cent of them in my judgment was beef; they was the 
same kind of cattle we buy in the fall of the year and 
ship to Portland, the Sound and all around; we did 
not ship these cattle to Portland or to the Sound be- 
cause there was more supply of cattle than the de- 
mand was; had to many cattle at that time, which is 
a common thing all the time except in the spring of 
the year; hay was pretty scarce around Haines at that 
time. 

“Q. Didn’t have anything but wild hay and fox 
tail? 

“A. Didthey? Yes, good hay—first class. 

“Q. Is that good first class hay? 

“A. That is excellent—first class. 

“QO. Wild hay and fox tail? 

“A. That isn't wild hay; this was alfalfa: good 
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hay, ten dollars a ton. 

I know Cole pretty well, he knows how to feed live- 
stock pretty well; he ts not an expert, he never ship- 
ped much; once in a while he makes a shipment; he 
feeds a little bunch of cattle every year; I buy cattle 
from everyone; he has sold cattle from time to time, I 
can't say that I ever had a great many business deals 
with him; I bought his cattle once or twice or three 
times, maybe a dozen times; brought the cattle from 
Haines to Baker City the same day I loaded them out, 
December the third; got to Baker about four o clock 
in the evening, I think; I talked with Mr. Daugherty, 
the agent at Baker City, about shipping the stock; 
I don't know Mr. Noback, the bill clerk; I know Mr. 
Daugherty; | have shipped three or four hundred 
lomdcrou caitic=ihere every year irom Baker City; | 
don’t know Noback at all; I executed the regular 
livestock contract there on the shipment from Baker 
Ciera isimy signature, yes sir; thal isiny siena- 
Mirervlcoronmtiie back of the contract; | piitthe fist 
signature on the that contract at Baker when I sign- 
ed up the contract; the signature on the back for the 
return transportation I signed at Minidoka; I paid my 
fare from American Falls to Minidoka; I don’t know 
anything about how the stock were billed out of Bak- 
em Gil, except that ii was the reeular stock contract, 
that is all I know about it; I had it billed to Minidoka: 
mesvsit; I did mot have it chan@ed, I paid it up and 
got two billings; I don’t know anything about those 


way hills at all: two contracts, I paid them the money 
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there at American Falls and signed another contract; 
these cattle were good Oregon steers, grass beef, Ore- 
gon steers; I think they would have an average weight 
of 1250 pounds a head, say 1260 or 12709 nomsir, the 
complaint is not necessarily wrong, I didn’t put it in 
for a lawsuit, I put it in to get settlement; I believe 
they weighed more than 1250 pounds; each; I never 
weighed them; I believe they will weigh more than 
what I say; they weighed that much when I loaded 
them at Baker City; it is a guess as to how much 
they would weigh there, of necessity it must be a 
guess; some of them might weigh less than 1250 
pounds, and I think some of them would weigh more 
than 1300; one of them weighed only 900 pounds at 
Ohama; they are just the same as we buy every fall 
in Oregon and ship to Portland and the Sound mar- 
kets for beef; 7Sspemeent of them isawliat | said; did 
not say they were fair Oregon beei; good Oregon 
beef steers 1s what I said; good, grass fed steers, grass 
beef, is what I said; the cattle were not billed out of 
Baker City by weight, so much per car, the tariff is 
so much to Minidoka; I don't know what the mini- 
mum weight was; I don't know anything about it; 
never heard of any billing out of Baker City at mini- 
mum car at all until you strike the Short Line; on the 
O. R. & Nit is so much per car; on theeOregon Short 
Line, but Missouri River points is by weight; I have 
always understood so much per car to Portland: Short 
Line was so much per hundred; Short Line west is 
so much per car, regardless of weight; yes sir, the 
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Short Line, I have shipped over it, was so much per 
car, Minidoka to Portland, so much per car from Utah 
to Portland; I have had a great many years experience 
shipping stock and yet know nothing about a muini- 
mum rate applying to a car of stock coming west; go- 
ing east, I have been mixed up, I don’t always follow 
every shipment that goes east or west, I am not a 
Came shipper, I*have done a lot of it, but I am not 
shipping cattle; I bill cattle out just as you would buy 
a ticket or someone else would; I don’t always look 
at the contracts or stipulations; these contracts 
change every so often; I can’t tell; they don’t show us 
only one billing; it is made up and we sign it; that is 
all there is to it; we fed first at American Falls. 

“OQ. When you left Baker City what did you in- 
tend to do with this stock? 

“A. JI intended to take them to Idaho and feed 
them hay, and some time later ship them off, if I 
didn’t sell them; might sell them; might ship them on 
to Omaha or Missouri River. 

“©. In other words, you were going down to the 
Minidoka country to range them a while? 

os, | was not. 

“QO. Well, you were going to feed them you said? 

“A. Ii I had wanted to turn them out, I would 
have kept them at home where we had ranges. 

“Q. Didn't you just say you took them down there 
to feed them hay? 

(oe Pecadtthem hay in thé winter time. 

“QO. Asamiatter of fact, when you got down there 
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you found there was no hay, didn’t your 
eA eNo: 

“Q. Did you find plenty of hay at American [alls ? 

“A. I found hay I could buy at American Falls. 
Lewasn’t near Tain Falls; lewasn't Sivereebecause 
they had no yard. 

“Oe Iedidn'tway Twain Pals: 

“A. I found hay at American Falls; could buy it, 
too. 

“OQ. You say the hay was plentiful and the price 
reasonable? 

“A. No, I didn’t say plentiful; they offered me hay 
theresat six dolilamciaton, 

“OQ. Good hay 

“A. Well, I couldn't say good hay; no, I couldn’t 
say that. I’never examined it beeause | made up mm 
mind to ship the cattle on. 

“OQ. Asa matter of fact when you got down there 
you were considerably disappointed by the condi- 
tions, weren't you? 

“A. Disappointed by the railroad company’s, very 
much so. 

“QO. Iknow; you put that in all you want to but 
don’t answer my question until you get ready. Now, 
when you got down there you were considerably dis- 
appointed by the climatic conditions, weren't you? 

was No. 

“©. Found everything all right to range stock 
down there, did you 

“A. I wasn't looking for range; was looking for 
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hay, and found it if I wanted to feed them. 

“©. Did it storm or snow any while down there? 

“A. Yes, a little snow. 

©O: How mutch? 

Probables an inch around Anvyerican Falls; an 
inch and a half maybe. 

“Q. You tried to get pasture in two or three plac- 
es and failed, didn’t you? 

“A. I tried to get pasture above there, but the old 
gentleman kicked about it; we fed them hay until we 
got ready to ship them—decided to go on with them. 
Didn’t try very hard to get pasture; would have got 
ita 1 had. 

Continuing the cross examination, plaintiff says: 

I met Mr. Evans who lives up there at American 
Falls once; I did not try to sell him these cattle; my 
men might have tried to sell to him or talked to him 
about it, I don’t know; I owned a one-fourth interest 
in those cattle; Mr. Lonergan one-fourth and Mr. 
Trowbridge one-half; they had authority to sell if 
they wanted to; I don’t know whether they tried to 
sell to him or not; the time I met Mr. Evans was about 
six weeks before than time; I never discussd these cat- 
tle with him; I came in there on the fifth and left on 
the ninth: would be four days from the night of the 
fifth until the evening of the ninth would be four 
days. 

“QO. Andohen you rebilled, what rate did you say 
vou got? 

“A, I think it was 57 cents they told me. Tamnot 
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going to be sure. 

“OQ. They got you a feed in transit rate? 

we, “NO, sim 

“QO. What rate did they eiwe you? 

“A. Gave me through billing afterwards. 

“QO. Where from? 

“A. Well, Union Pacific. I don’t know who gave 
ittome. I got it. 

“Q. Through billing from where, [ say? 

“A, oFrom Baker City to Onialia: 

“OQ. That is just what | am trying to get at. 

“A. They gave me through billing, not feed in 
transit; through billing, through shipment. 

“QO. Through shipment? 

“A. They gawe me that; ihey repaid awewen thc 
basis of shipment from Baker City to South Omaha; 
that is what they gave me. I didn't ask for it; they 
gave it to me. 

“QO. That is the rate yo cot and ile ratesyau 
paid? 

“A. ‘No, not the rate I paid. I paid six hundred 
and some dollars more. 

“OQ. You got your money back? 

x. Well, they gave jimmie © 

Continuing the cross examination, plaintiff says: 

After we leit American Falls, our next feeding 
point was Green River; we got to Green River at ten 
something in the evening and left the next evening; 
our next feeding point was Laramie City; we got to 
Laramie in the evening about seven, I guess, and left 
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the next evening at about five something; the next 
feeding point was North Platte; we got there at five 
@ eoeck and lett there the next day at three somlerine ; 
Valley, Nebraska, was the next feeding point; we 
stopped there to fill up the cattle; tried to, stopped 
about three days; I don’t know how many cars there 
were in the train including our sixteen cars; awfully 
heavily loaded, I know that; they were long freight 
trains, most of them; might have been some places 
where they didn’t have many because they were sid- 
ing a good deal, side tracking to put in and out, I 
comldmt tellftltey were big trains mostly; our ears 
Geeipred the position next to the caboose; | didnt 
have them put there, they always put them there; 
that is where stockmen usually want them, so that 
fiewecan so that they can punch up the cattle; there 
is considerable slack in a long freight train, I know 
that. 

“©. And even in a freight train handled under the 
most favorable circumstances, there is bound to be 
lots of slack 1n that train? 

“A. Yes, where side tracking and switching. 

“OQ. And the same thing when stops are made; 
the slack will run up on the train? 

eet cs, if tiecy are not pretty caret, 

“QO. Well, it is almost impossible, is 1t not, to keep 
that slack from running in and out? 

“A. No, it isn’t impossible; we do it right along on 
Hien ntGilLineand O. RY &Neand*"Northern Pacific. 


All of them handle stock good if they want to. 


70 James G. Kidwell vs. 


“©. You don't undertake to say you @ver saw a 
long freight train start or stop with slack not running 
in or out, do you? 

"A. No, mo, but then net bad, you lsmom; they 
don't jam together and knock vou off your feet and 
knock the cattle down. 

“QO. Now, about this side tracking. I believe you 
say they had a washout down south some place? 

“A. No; 1 dont, only whatethey toldintes Manes 
all I know about it. I know there was an awful lot of 
passenger trains going both ways. 

“Q. And by reason of these passenger trains go- 
ing along you had to side track a lot for them, did 
you? 

“A. That is what the man said was the cause of 
it, and the great coal famine in Chicago was another 
cause for taking on this coal. 

“QO. Beg pardon? 

“A. After we got to that station Kemmerer, where 
there was a side track, and jamming these cars; they 
said there was a coal famine in Chicago, and they had 
orders tomtake theeoal thiexmeaich 

“Q. So that vou were side tracked more than you 
should have been, and that was occasioned by this 
washout down south, and these cars being routed 
north? 

“A. All I know, there was passenger trains; that 
is all 1 know, lots of them. 

“Q. An unusually large number of passenger 


trains running through there, wasn't there? 
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“A. Yes, sir, there was.” 

Continuing the cross examination, the plaintiff 
says: 

F, A. Robinson sold these stock for me at South 
Omaha at an average price of $4.27 per hundred 
weight; 23 head of them sold for $4.60; 329 head of 
them sold for $4.30; ofh, I can’t remember just how it 
was with reference to 33 steers selling for $4.00. I 
got an average, if | remember, at the time—I know 
they cut out the beef out of the bruised cattle; I know 
they cut out the beef and sold it; I know that; when 
we buy cattle we generally figure on a four per cent 
shrink; there is no four per cent on these cattle; where 
you have cattle and you weigh as you take them off 
the feed grounds, say seven or eight o'clock in the 
morning, they would be full of hay and water, and 
vou would shrink them 4 per cent; that would be four 
pounds a hundred; on a 1200 pound steer, you would 
shrink him 48 pounds, or would stand him in a corral, 
very often stand for a shrink, very often drive--a drive 
of seven or eight miles, we call the equivalent of a four 
Percent sltrink, hut where the cattle are talew rent 
off the feed, the shrink will be 4 per cent—figure 
four per cent shrinkage; we alwavs sell on a fill; we 
caleulate a fill—that is pretty hard to say now; you 
can't tell how they will fill; sometimes they arrive 
im good condition and fill all right; feel like eating; 
eat and drink lots which add to their weight; under 
usual conditions, I fill them forty or fifty pounds, 
mic milltienm tour percent, 1 don't know; just de- 
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pends on how much they will eat; that is all there is 
to it, and how much they will drink; generally con- 
sider stock shrink about as much—the biggest part 
of it the first ten or twelve*hours;thatthevteattlesare 
not used to the train and get very nervous has some- 
thing to do with it; you can taken them and stand 
them ina corral and they will shrink in ten hours just 
the same; no, I don't think shrink as much; and stock 
fed on alfalfa will shrink more than stock fed on tim- 
othy: I don't know how much more; they will shrink 
more the first day, you know; the first day or two they 
will shrink more on alfalfa than on timothy; I believe 
cattle shipping, they will not shrink génerally as much 
if feeding timothy hay, as a rule; there cattle were all 
horned stock; they were not*anysmoresirightened at 
the train than any other stock; same as all range stock 
that is shipped. 

“Q. Well, all range stock is afraid of a train, when 
an engine comes up alongside? 

“A. Yes) airadlot a tain 

“©. And they try to climb on top of eachvotier, 
dont they? 

SA. Oh, I don't knowmay Theywiean it in thetemaere 
tle, you know, standing will get nervous and fret and 
fight. Standing is the worst thing in the world for 
them. 

“OQ. And that is what you go along with your prod 
pole for? 

“ee Weewo keep themmaip. 

“Q. So, if an engine comes tooting up % the side 
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of a stock car, they are going to get bruised, aint they? 

Paleo: 

©. Theyarenot? 

ee ~Not necessarily. 

“OQ. Don't bruise them to climb up on top of each 
other? 

me ees, awhien they do that, but they don? pay 
mutch attention to it when loaded in a car, say 25 of 
them, twelve or thirteen hundred pound steers—don’t 
pay much attention to it. 

“OQ. Now, shipping livestock on the train is rather 
a hazardous thing under the best of circumstances, 
lem tit, tor the shipper? 

a WES, Sir. 

“©. You are taking axgood many chances, Isn’t 
that right? 

©. In what way taking chances? 

aoe Vell hazardous 


many ways? 


liable to lose out in a good 


pa) | don tiavew ; ship all the timetham yan 
people were losing out all the™time, so much, they 
wouldn't ship, [ guess. When run right, there 1s not 
much danger. Youcan figure just as near as any oth- 
er kind of business, where they are run right. 

“OQ. Now, assuming, Mr. Kidwell, that sixteen 
Eimloads oi@cattie, as you have described, go from 
Baker City down to Minidoka and are there about 
four days—practically five days, and receive the treat- 
ment that your cattle received, and then go on down 


to) Walley and are filled, and into South Omaha, a dis- 
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tance of approximately fifteen hundred miles, how 
much would the normal shrink be on that shipment ? 
“A. Well, I have never shipped any; I have ship- 


ped cattle—been interested in them, but I say I never 
kept any tab on Omaha; have shipped other lines; can 


tell a distance around a thousand or twelve hundred 


nules—anywhere from seven hundred and ten and 
eleven hundred, from Utah here; about the same. 

“QO. Can you answer my question? Yow can give 
us a fair estimate on that shipment under those cir- 
cumstances? 

“A. I think the cattle would shrink from fifty to 
seventy-five or eighty pounds, where they were han- 
dled right. If these cattle were handled right and 
went into Omaha in good condition I figure the shrink 
on them should be included in fifty to eighty pounds, 
maybe a hundred. Somewhere there if were in good 
shape; might have been a hundred. 

“QO. Somewhere within fiftv and one hundred 
pounds, then shrink? 

“A. Yes, I should think it would be that. I never 
shipped cattle there; that is figured, I kept no tab on 
ite 

“Q. What did this shipment weigh when it got 
down to South Omaha? 

“A. What did they weigh? 

“Q. Yes, what is the total weight? 

“A. Ican tell you in this way; they averaged 1083 
pounds; there were 396 head, but I can’t call to mind 
the exact total. 
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“QO. That was 428,900 pounds, wasn’t it? 

ea) | think that is it. 

“QO. That would make the average weight at South 
Omaha 1083, you say? 

“A. Yes, sir. 

“QO. What was the value of these steers at Baker 
Gig, per head? 

“A. You mean what was the value of them? 

“OQ. What were they worth right there, before you 
loaded them on the car, per head? 

“A. Idon't know what they were worth there. 

“QO. Well, what did you value them at when you 
shipped them? 

“A. Oh, they was worth about four cents a hun- 
dred, I guess. 

“Q. What 1s that valuation in the contract? ITs 
tiie 30 or 50 there? 

“A. Fifty it says. They put the valuation on them- 
ececs. Wlheythad all that done. They torc@ you to 
do that with these contracts, you see—$30.00 very of- 
Len: 

“QO. They ask you what valuation you want, don’t 
iiney © 

“A. They have only got one tariff, unless they 
stick you for three or four hundred; that is all they 
got; that is all they show you; they put it on $30.00 
and that is what they give you if they lose one. 

“Q. Did you ever ask to look at any other tariff? 

ae iieverscaw any otherexcept one contract. 1 
know blooded stock— 
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“OQ. You know under the law we are forced to take 
them? 

“A. I don't know the law, but I know what they 
do, all right ; know pretty well, too. 

“Q. Did you ask for any other contrat or any 
otherrate: 

“A. VN, Ididnit 

“QO. You took this one and shipped your cattle on 
ita 

“A. Yes, haxe to take them or don t slap. 

“QO. If you hadn't signed this, you would have had 
to pay a higher rate? 

“A. Yes, ansawiul lot higher; they jtisiiies mater 
you and you sign it like you buy a ticket. 

“QO. So by signing this you got a lower rate than 
you would if you hadn't signed it? 

“A. I dont know. I don't know anything about 
that, but [ only saw one tariff. 

“QO. Why, don't you know you would have to pay 
more if vou hadn't signed that? 

“A. I understand they have a higher tariff some= 
where. I don’t know anything about it. I never seen 
it, say. That is the only one I ever saw 


just ‘Ome: 
They have it fixed for you and you sign it; if you don’t 
sign it, you don't ship. 

“Q. Anything to prevent you reading this if you 
want to? 

"A. “es, youecan read it but gen cam tavell any- 
thing about the stipulations or those things. 


“Q. In fact you know them all by heart anyway, 


-T 
~I 
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don't you? 

2 Oh, no: 

“Q. Now, on direct examination, you said that 
you were familiar with the market price at South 
Omaha, December 20, 1909. 

“A. Well, I was there. 

“Q. Well, do you know anything about the mar- 
ket quotations for the previous days? 
ie cllviro. Western steers run 5 cents tom9%4 
along there. 


Plaintiff, continuing cross examination, says: 

I do not take the Daily Drover Journal from Oma- 
ha; but I keep pretty close touch; I know the Daily 
Drover Stockman; it generally gives you the right 
dope on stock; generally in all these papers, just 
about; I don’t know whether you can rely on it or not, 
but in my experience the papers and market orders 
is about right; that is where I get my information; 
the Drover’s Journal, in quoting price on my cattle 
would designate them as western beef steers; I can’t 
remember the price of western beef steers December 
16th, nor December fifteenth, nor the fourteenth any 
more than [ seen it there at Robinson's; I was there 
on December twentieth the day these cattle were sold; 
I think the market price was about the same for a 
week or two there; I don't know whether my witness- 
es testified that the market price was higher or not; 
I was there; I am talking from my own point of view; 
it was, I think, about the same for a week or two 
fiere sine ©, R. & N., now the O.-W. R. & N. runs 


Fos James G. Kidwellvs. 


from Baker City to Huntineton; thesOmea a_oror 
Oregon Short Line Railroad Company runs from 
Huntington to Granger; and the Union Pacific Rail- 
road runs from Granger, Wyoming, to South Omaha; 
I can't remember the weights that were shown on this 
shipnrént when it got in to South Omaha sper car, all 
I remember is the average of the steers; I can remem- 
ber that very well; I wired it to Lonergan; I wired it 
that night and had it down in my book, just exactly 
what they averaged straight through, also the total, 
but I can't renvember the total. 

“QO. Eachvonevot the cars showed @ weightot 26, 
000 pounds into South Omaha, didn't it? 

“A. Idon'tknow anything saboutiteylatthiey 


show. 


Redirect Examination. 


QO. When did you get this $600.00 you received and 
festitredston 

A. Icome right back from Omaha to Walla Wal- 
la; I lived at WallasWallaat that time sandeicenn 
right to Walla Walla and from Walla Walla right 
here. I don’t know exactly. Just two or three days 
aiter | got here; there was a rettind coming six hun 
dred and some dollars on this shipment on through 


billing, that is, they gave me the regular—made me 


pay just the price from Baker City to Omaha—regular 
taint 

Q. You were asked about determining the weight 
of cattle where there were no scales, and stated that 
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you guessed at the weight of them. Now, what do 
you mean by the word “guess?” 

A. Well, we—where you weigh up cattle all the 
time, you have a pretty good idea. In this type of cat- 
tle, yearlings, and two-year-olds, and three-year-olds, 
same country, same breeding, same range, and under 
the same conditions, you can guess right around ten 
take 


them right along; you can guess four or five hundred 


or fifteen pounds of them, taking as a class 


@musem easier than you can guess one; just take four 
year old steers they weigh about so much, and five 
year old steers, about so much. Where you are fa- 
miliar with the size, you can tell pretty close to where 
they run. 

©. How did these cattle of yours fill? 

A. They didn't fill good at all. 

‘QO. How is that? 

pw hey didn t nll good at all. 

Q. For what reason? 

A. Because they was sore—they was sored up; 
cattle wont fill good when they are sored up; they 
wont fill good. It is like a sick man. 

QO. Now, what do you mean by the word “fill?” 
How does this filling occur? What does it consist of? 
Do cattle increase in flesh? 

A. No, sir, they don’t increase in flesh. When you 
get them into the yard—any time that you start cat- 
tle they are not going to increase in flesh any after 
vou start shipping, but you can get them in near the 
yard, might make them look a little better, take the 
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soreness out of them, get them near the yard. If you 
can get them hungry enough to eat and drink forty 
or fifty pounds of water and hay, you will have that 
much in your favor. 

©. That is what is meant by stockmen by “fill?” 

A. Yes, sir. 

Q. Is that the customary and general way of sell- 
ing stock? 

A. Yes, sit, that’is the way eve sell anetive Unien 
Stock Yards, Chicago, and everywhere else. 


Recross Examination. 

“CQ. That is the reason our beefsteak costs us so 
much, is it? Now, Mr. Kidwell, you say they don’t in- 
crease in flesh on the fill. Well, they don't decrease 
either in flesh in a short time? 


“A. Oh, they are not going—any time you start 
cattle, they aré not goine to imerease ine tlesin amy. 
that is a sure thing, but it is a very common thing, 
you know, to buy cattle in the country and ship them 
in and weigh them on fill and get as much in the yard 
as you do in the country. 

“Q. Let's not get away from the question. 

“A. I thought that is what you wanted. 

“QO. They don't decrease in flesh after the first two 
days, do they? 

“A. Notno great lot,no. No, they wont decrease 
much in flesh after the first few days; not if handled 
right, they wont. 

“Q@. It isn't flesh they lose the first fewtdan-s, is it? 
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“A. Nota great deal. 

Pe. Well, in fact there is hardly amy alésh that 
they lose, is it? 

A. Oh, yes, yes, they do. We can just knock off 
forty or fifty pounds awful easy by standing on a sid- 
ing somewhere ten or twelve hours, jamming around 
a little and then sell them. Yes, sir, they sweat that 
much out pretty easy. 

QO. Can knock off forty or fifty pounds of flesh you 
say in how long a time? 

f=) Oh, they can do it in aiday. 

QO. Ina day? 

m= wes, can dovit ima day. 

Q. You say knocking off fifty pounds of flesh, 
now; we are not talking about weight; we are talking 
about flesh, in one day you say? 

m. Well, yes.) Vhey»tan shrink thirty to forty 
pounds in a day by standing. 

20» fa idesly? 

“A. It will cause them to shrink. 

“OQ. Iam asking if they will shrink forty to fifty 
pounds of flesh in a day? 

“A. Might not shrink in one day, but any time 
standing on a siding will shrink it—if you have them 
two or three days longer, [ will tell you that.” 

H. H. TROWBRIDGE, being called as a witness 
on behalf of the plaintiff, testified as follows :— 

I am engaged in the raising and buying of cattle in 
Grant County, Oregon; I bought the cattle in ques- 
tion here; I bought them over the telephone; a man 
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had 700 steers and I bought them over the telephone 
for myself, Lonergan and Nidwell; supposed to have 
seven hundred; the man was in Burns, Harney Coun- 
ty, Oregon, when I talked to him, and the cattle were 
up in the mountains, on Emigrant Creek; well, they 
wasn 't.asegooded@s we expected; they didnt come tp 
to the contract, and we didn’t take only what did 
come up to the contract; Lonergan and I went to cut 
the cattle out and we took only four hundred; I think 
they had six hundred and forty or six hundred and 
sixty, I am not sure; I know that we cut out two hun- 
dred and forty or two hundred and sixty head—out of 
the bunch; I mean by “cut out” that we took them 
out of the bunch, turned them back; after we pur- 
chased these cattle, they were delivered to us to Bear 
Valley, up thirty miles, I think; we pastured them 
there in a wild meadow pasture; good pasture; for 
about two weeks; and then took them to Sumpter 
Valley; pastured them there for a while and fed them 
hay when the pasture run down a little, we fed them 
hay; we then took them tosBaker City let tienminea 
pasture outside of Baker a few miles for a couple of 
days, I think; then moved on to Haines; we had a 
wheat field that had been cut, but the down grain in 
it and seven or eight straw stacks, J think a thousand 
acres in the field; I don’t know how long they stayed 
there; I left them and went home; I was in Baker 
when the cattle were loaded on the cars; I came back 
when they were shipped; these cattle were in good 
condition when they were loaded on the cars: they 
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looked as good as they did when we bought them; 
they were fine cattle, a good portion of them. 

“QO. Have you been in the habit of buying and rais- 
mg cattle in that particular section of the country 
over there? 

we YES, Sif. 

=e, Prom your experience as a cattle ratser and 
buyer, could you estimate the weight of these cattle 
Giatm@etine that they were in Baker City? 

meee Yessir. 

“QO. What would be that weight? What would 
you estimate that weight to be? 

“A. About 1260 pounds, I should say they would 
weigh. 

Continuing, this witness testified :— 

TI accompanied the cattle to American Falls; I did 
Momeo to Omaha; well, I didn't keep any notice of 
any time when arrived at the depot at any particular 
place; we shipped them in the evening from Baker; 
we got to Huntington and laid there until after day- 
light; they finally got us out of there and then finally 
got to American Falls after two or three days—fooled 
along the road with them; I couldn’t tell you exactly 
when we got ott of any certain place, because it was 
at night a good deal of the time, and the first time I 
Was ever over the road and I don’t remember the 
names of the stations and how long we stayed in each 
place; we were stood on side tracks lots; we would 
side track for a long time at different times; we would 


Pde and switci: “new would tale on cars and 
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set out cars; at Shoshone they said we had to unload 
the cattle; we went and looked at the yard and told 
them we couldn’t unload them; the yard wasn’t large 
enough, so we told them we had to—we told them if 
we had to, if we could get hay and take them out- 
side, we would unload them, and they wouldn't do 
that, and we said if we had to unload them, they would 
have to do it themselves, because we couldn’t in those 
yards ; if they wouldn’t let us take them out, there was 
no question ; they fooled around a while and run them 
up to the chute; they run them up to the chute and [ 
suppose come to the conclusion they couldn’t unload 
them into this yard, and come back, and Kidwell sent 
the wire, Mr. Kidwell sent a message and they sent 
it to some of the head men, and a little while after- 
wards they said they could run us, said they could run 
us on, and did do it, run us on and gave us a good run 
from there; I think the yardmaster probably, some- 
body, gave us a good run out of there and it didn't 
take us long to get to American Falls from there; 
when we arrived at American Falls the cattle were 
skinned up pretty bad, lots lame, drawn, looked bad; 
I don’t know how long it took us to make the run from 
Baker City to American Falls; I don’t know when we 
left Baker; Mr. Kidwell kept track of it, I didn’t. 

On CROSS EXAMINATION, thiswwitness testi- 
fied as follows: 

Bought these cattle on Emigrant Creek, about half 
way between Burns and Canyon City; I said I bought 
these cattle over the telephone, but I did not say that 
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I had never seen them; I had seen about three hun- 
dred of them before; when they were delivered they did 
not come up to the contract, a certain amount of them 
did, what we took did; we took four hundred; I think 
it was six hundred and twenty head or forty head or 
sixty head, right along there; those below the speci- 
fications were a little small and not as fleshy as they 
should be; three year old steers didn’t appear to have 
done very well; we took mostly four and five year old 
steers, but a few three; any three that was good, we 
took, but the largest steers were in good shape; we 
took them, and the youngest three year old steers, we 
didn’t take. 

“Q. You cut out the three year olds because they 
were young and thin, did you? 

wee Yesrthey didn t fill the contract.” 

Continuing, witness says :-— 

We put them in pasture in Bear Valley; about 700 
Gevesin themacture; it was in September, Petiessyor 
October, the first of October, possibly; the pasture 
wasn’t burned up at all; it was a mountain meadow 
pasture; we left them in this pasture about two weeks, 
I think; four hundred head in seven hundred acres; 
finally fed them hay, I think, before we took them 
away; the last week I think we fed them a load of hay 
in pasture; wild grass hay; bought it of Phillips; the 
pasture belonged to Brown & Summerville; Phillips 
was running it: he had bought the hay; we then 
brought them to Sumpter; I can’t call the man’s name 


right now that owned the pasture; it was good; had 
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been nothing in it; it was not burnt up or dried up at 
all; no, it was swampy, a good deal swampy; I don't 
know how many acres were in the pasture, possibly 
320: the cattle were there about two weeks; we kept 
ihem there for quite a while; we fed them hay for a 
week or so, I can't tell how much hay we fed, cannot 
give an estimate, no way of telling how much we fed; 
then we took the cattle down to Baker in Dan Shaw’s 
pasture; this was 4 nice green pasture, mostly brush, 
don't know how many acres were in the pasture: J 
suppose, two or three hundred acres, I don’t know; 
they were in there two days; fed no hay while there, 
there were 400 head; did not take them from there to 
Ed Cole’s at Hames; took them to a pasture which we 
bought from Sam Baer near Haines; I don’t know 
how long the cattle stayed in the pasture, I went 
home; did not see them again until we got ready to 
ship them; I guess that was December third, I don't 
know; I met them down a way; helped drive them to 
the yard at Baker; helped load them; and was with 
them down to American Falls. 

“OG. Now, your estimate of the weight of these 
cattle at Baker City is purely guess, is it? 

aa Yes. 

“O. You didn't weigh them? 

“A. No. Had weighed a good many other cattle 
though before I handled these. 

“Q. You didn't weigh any of these though? 

“AL ow’ 

Continuing, the witness testified: 
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I think [ noticed a good many passenger trains run- 
ning around us; we stood on side tracks a good deal; 
I don’t remember all that passed us; I don’t know why 
they side tracked us; I suppose to let other trains 
pass; they side tracked us to let other trains go by; 
I did not know that there was a washout down at 
Reno; I heard a little of it; I might have known then 
that they were routing all the passenger trains over 
the north; I don’t remember it right now; these cat- 
tle were all horned and were not very much afraid of 
a train; they were in a pasture at Sumpter Valley 
when the trains to Sumpter Valley went through ev- 
ery day; they was all feeding along within a hundred 
yards and never looked up. 

“Q. When you put them in a car and bring an en- 
gine tooting up to the side of them, they are going to 
get scared, aren’t they? 

“A. Might get scared. 

“Q. And getting scared they climb on top of each 
other, wont they? 

“A. Not if loaded right, they wont. 

“Q. What is to prevent them? How are you go- 
ing to load them to keep them from climbing onto 
each other? 

“A. They wont do it much if they are not loaded 
too loose. Of course, you can load them loose enough 
so they could, but if the cattle are loaded right, they 
wont. 

“Q. How many do you load in a car then to load 
them tight enough to keep them from climbing onto 
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each other? 

“A, About twenty five head. 

“OQ. About twenty five in a thirty six foot car, and 
they are tight enough so they can’t climb on top of 
each other? 

“Axe “Wot Dads 

“OQ. Niow, what Were these? Thirty-six foot cars? 

“A. I don’t know. I suppose part of them was. 
That is what we ordered. Don’t know what we got. 
I suppose part were thirty six foot. 

“QO. You ordered thirty six foot cars? 

“A. Always do. I suppose that is what Kidwell 
ordered. I suppose it is. I don’t know what he ord- 


ered, 
“OQ. Do vou know what capacity a 36-foot car has? 
“A. GNex 


“OQ. With average 1220 pound steers? 

“A. NO! 

“QO. Well, horned cattle will injure each other 
more than muley, in transit, won't they? 

“A. I should say they would, yes. 

“OQ. More dangerous to ship them, isn’t it? 

“ek ertaum ly, 

“QO. Ifone of them gets down, something is going 
to happen? If one of them gets down, it is going to 
hook some of the others, isn’t it? 

ia Not mecessarily. Not always. 

“Q. Are you able to say that this condition that 
you figured at American Falls was not caused by the 
inherent nature of the animals themselves? 
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“A. Question, please. 

mos, (Read ), 

“A. In regard to being skinned up? 

ao) Yes, and bruised? 

caw Y esi 

“QO. Then I understand you to say that it is abso- 
lutely certain that you could ship this stock from 
Baker City to American Falls and they wouldn’t be 
skinned up at all? 

“A. They might be skinned up some. 

ae Yes. ven umder the best of circumstances? 

A. They might be but their hips wouldn’t be rub- 
bed off and their tails, and they wouldn’t be raw nec- 
essarily. 

“©. Ii one of these steers got down, the others 
might make him raw, wouldn't they? 

ee They micht do it. 

SO) udaiiheyeect on top of each other and you 
weren't there with your prod pole, they might get 
crippled, mightn’t they? 

a Uiey misnht: 

“Q. “Nobody could help that, could they? 

'2~ Not atethat time, they couldn't. No. 

“Q. And in all your shipments some of your stock 
gets down and gets hurt, doesn’t it? 

re Not#all of them, no. 

OS Pretty #comnion occurrence in shipping six: 
teen cars of cattle fifteen hundred miles? 

“A. I never shipped fifteen hundred miles before 
or since. 


90 James G. Kidwell vs. 


JAMES C. LONERGAN, being called as a witness 
on behalf of the plaintiff, and being first duly sworn, 
testified as follows :— 

I am one of the parties interested in this shipment 
of cattle; I am in the livestock commission business 
here in Portland; have been in such business for about 
four years; prior to that time I was buying and selling 
cattle for different Sound brokers for ten years, and 
before that I was handling and shipping cattle to Chi- 
cago and different places—Montana:; J have frequent- 
ly shipped Oregon, or Idaho or western cattle a dis- 
tance of fifteen hundred miles; I can’t say how many 
now; I have shipped several from Ontario to Omaha 
years ago, and one shipment from Huntington; On- 
tario is about 75 or 80 miles from Baker City, I think, 
fam not sure; I saw these cattle a few days before 
they were shipped; one load I weighed at Huntington 
and shipped to Omaha shrunk seventy pounds in ac- 
tual weight; the natural or normal shrink in a ship- 
ment from Baker City to Omaha if properly handled 
would be anywhere from 60 to 75 to 80 pounds; I saw 
these cattle out in the interior at a place called Emi- 
grant where Mr. Trowbridge and I received them 
from the party that he bought them from, about, I 
guess, a month, maybe two months before they were 
shipped; they were a very good lot of cattle; there 
were seven hundred cattle run up and we picked out a 
little less than four hundred, perhaps four hundred 
of them; [ saw them again three days before the- 
were shipped; possibly it was longer than that; Iam 
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Haieesire as to the exact days; saw ‘them 
at Haines; they were in good condition; would 
be classed as just ordinary heef cattle; J have pur- 
chased similar cattle in this same part of the country 
for a period in the neighborhood of fifteen years; 
from my experience as a stockman in the purchase of 
cattle I can guess pretty close to what these cattle 
would weigh; especially a big bunch; I am used to 
handling big bunches; I always do that when I buy 
When I aint got a place to weigh them, can't have 
them all weighed; I estimate what they will weigh 
by looking at them; it used to be customary to buy 
that way altogether, but of late years, they are in- 
clined to sell them by actual weight; when I say I can 
guess pretty nearly their weight I mean that I can 
guess within 25 or thirty pounds of what they weigh, 
within that, per head, I mean; the last time that I saw 
these cattle, I would judge that they would weigh 
1275 pounds; they were mostly four and five year 
olds, probably ten per cent or less of them were three 
year olds; they were just like the ordinary range cat- 
tle in this country; they wasn’t what we would call 
wild cattle at all; in fact none of the cattle any more 
aint as wild as they used to be in days gone by; they 
were crosses of Hereford and Durham, just ordinary 
Oregon breed of cattle, with the predominant feature 
Durham blood in them, that is Durham blood—breed 
predominating; I know nothing about this shipmen: 
after it left Baker, personally; nothing only the re- 
turns I got. 
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Cross Examination. 

“Q. Your approximation of 1275 pounds per head 
is pure guess, isn't it? 

“A. Well, the weight I would estimate them if I 
were buying them. 

“@. Necessarily a owess'tlhotich tsnemine 

“A. Well, everything issa guesslesuppose, wvisen 
you don’t weigh it. 

“©. You maght miss it forty or fifty "pounds a 
head? 

“A, Wor Itdon't think © ever didtinemytitesizec 
years miss it that much. 

“QO. Didn't you say you could come within 40 or 
50 pounds per head? 

“A. No. I didn’t say it. I said I could come with- 
in 25%6r 30% pounds. 

“Q. Theneyou might miss it 25eor 30 poundston 
these? 

“A. Yes, I might possibly do that. 

“Q. Now, you say that these weren’t wild cattle? 

“A. No, they were not. 

“OQ. But they were ordinary range cattle 

“A. Ordinary range cattle, such as we buy here in 
this country. 

“Q. But ordinary range cattle in easten Oregon 
is pretty wild when led up to the side of a locomotive, 
auem t they ? 

“A. No, I don't think they are and I have handled 
lots of them. 

O7 ite, dont set scared: 
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“A. No. Ihave toaded thousands of them. 

ae Anddtiney don't try to climb on Mtoprer each 
other when a locomotive comes along side? 

“A. I don't know as I ever drove them up along- 
side a locomotive. 

SO 1 Ot caitle car has to go up against a loco- 
motive once ina while, when loaded? t 

[= “Aiter loaded: 

a@mery es: 

ee Ohyyes. 

©©. When that happens the cattle pile right on 
tepeot each other, dont they? 

“A. No, they don’t because they don’t generally 
have room to pile on top. 

“O. And they don’t hook each other with those 
long horns? 

eet leaded richt they wont hook™themseimves 
Vet much.” 

Vins Gy kIDWELL, being recalled asa witness 
in his own behalf, testified as follows: 

yee tccdeiterransit’ ratelis meantiihe ment to 
stop the cattle while in shipment from the point of 
origin to their destination; stop them and feed while 
imecoure, 1 Oregon, I think, they allow you six 
months; in Idaho it is a little longer; I don’t know 
just how much; I think they use the same form of a 
bill of lading any more than they make a notation: 
you have got to name the point where you want to 
stop and feed in transit; this notation 1s written on the 


bill of lading, I understand; there was no notation of 
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that kind written on either of the bills of lading which 
I got in this shipment; at the place where you stop, 
you can hold the bill of lading, or if you use any trans-- 
portation, you have got to turn it in for your ticket for 
the return of your men, but they have bills numbering 
from one to as many cars as are shipped, and they 
give you a bill for each car; you can ship them out 
one or more up to the amount you ship at such times, 
under the time limit; and when you reship, you turn 
those back to the company; there was nothing of this 
kind done on either of those bills of lading; if the cat- 
tle had been shipped through right, it would not have 
been necessary to stop and feed at Valley; I paid up- 
wards of three hundred dollars for feed there, some- 
where—three hundred and forty—three hundred and 
thirty or forty; 1 thought I could make the cattle look 
better and get a little of the soreness out of them be- 
fore [put then ommineinarker 

“O. Now, I wish you would explain—I don’t think 


that was made very clear—why it was you shipped 
these cattle out of Mreg@on in the first pee What 
Was theideay, 

“A. I shipped them to put them on feed in Idaho, 
for the purpose of shipping them on to the Eastern 
market—Missorui River,—Omaha. 

“©. When were you going to ship them to this 
eastern market ? 

“A. Well, that was speculative. I intended to 
leave them on feed, speculating on the possibility of a 
better market. 
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“©. Now, when you unloaded these cattle at 
American Falls, and when you passed other points on 
this road, why didn't you—why didn’t you take the 
cattle off and hold them until you got a better mar- 
ket at Omaha? 

“A. The cattle were sore, bruised, drawn, and I 
thought if I left them, I would have to hold them too 
long. It would be five or six weeks before I could get 
them back on feed like they was when I started with 
them, or like they should have been with good treat- 
ment. 

“Q. What proportion of the injury that these cat- 
Memstistained was the result directly or indirectly of 
the handling on this side of Granger, and what pro- 
portion of it was the result of handling on the other 
side—other side of Granger, east of Granger? 

“A. Well, it 1s hard for me to determine the real 
damage that was done on the O. S. L.; the cattle were 
all in and knocked out when they arrived at Green 
River; they were badly knocked out when they arriv- 
ed at American Falls; they got some heavy jams on 
the Union Pacific, and some little stations—some sid- 
ings. I never figured that there was over from five to 
ten per cent of the damage was done on the Union Pa- 
Citic. 

Continuing this witness says: 

When I say@ile “OSL” I mean the Oregon Slrort 
Line; I can't say exactly how Jong it took us to run 
inom Granger to Green River, because we went 


through Granger in the night time; I don’t remember 
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just when we went through Granger; it is thirty miles 
from Granger to Green River and we were travelling 
pretty fast, going twenty five—twenty or twenty five 
miles an hour at least. 

Cross Examination. 

“O. Now, Mr. Kidwell, I have cross-examined you 
once on this, but it is necessary to do so again. You 
paid the through rate from Baker City to South Oma- 
ha, didn’t you? That is the rate you got? 

“A. Wdiewnt pay it, no sir. 

“Q. Well, now, you got a refund of over six hun- 
dred dollars? 

“A. They refunded me. 

“OQ. Which was the through rate? 

“A. Yes, sit 

“Q. From Baker City to South Omaha? 

“A. Yes, sir. 

“Q. So it doesn't make any difference what the 
Feed in Transit rate was. You got the through rate? 

“A. Refunded. 

“OQ. Now, do you know how long you are allowed 
to stop at a place like American Falls under the tar- 
Mee 

“A. Where there is a feed in transit rate? 

/Q. No, just ordinary stom: 

a No] don ft 

“@: lead 120 Hots, ish t i? 

“A. I don’t know exactly. 

“QO. Well, isn’t that it? 

“A. Well, if you were shipping through, I don't 
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know how long they would allow you to stop. That 
would be kind of up to the railroad company generally 
is. 

“QO. Isn't that the argument you put up to them 
howect this#eiund? 

mx No. 

-©. What you had to stop over !20 hours? 

ee No sire ididn't putt up thatatall, put 
up—I told them in Omaha what Mr. Daugherty had 
told me in Baker City, the misunderstanding as to the 
regular tariff from Baker City to Omaha feed in tran- 
sit. I had some talk of that kind in Baker; he told 
me it was a hundred and some dollars more than feed 
iecransiewn | paid the local to American Falls; ora 
little more to Minidoka on to Omaha; and he had no 
—couldn't find any place where there was any feed 
in transit rate at any other place. 

“QO. He told you they would adjust it at destina- 
tion, didn't he? 

“A. No, sir. He didn't. 

[o> Didn't? 

a «MO, sir. 

©) \ otWkneme as a mnattcr oimact, that is tlie way: 
they did, anyway? 
“A. Adjusted at destination? 

me) 6 es? 

“A. Sometimes they do. A great many times they 
don’t. More times they don't than do. 

“QO. But ina great majority of cases they do? 

“A. Well, Taint found it that way. 
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“Q. Do you mean to tell this jury yourput in a 
claim on every shipment for a refund? 

“A. No. ‘Never putiim a claim in my life unless 
they paid it. 

“Q. In the majority of cases they adjuet it, dome 
they? 

“A. Well, I never had any occasion—there is no 
agent can amend any contract. This is the only claim 
Lever put in they that I didn’t get—this one to date— 
always sectled:’ 

Continuing, witness testified :-— 

Valley is about thirty miles from South Omaha; I 
won't be positive about that; it is not far; I might 
have been interested in a good many shipments that 
went in there in years back; this is the first one that I 
ever went through with; this is the first shipment; I 
do not know that all stockmen ship to Valley and fill 
their stock there; I don’t know whether they do or 
do not; I have never tried to find out whether that is 
the practice or not; I know that it is the general prac- 
tice of stockmen to run their cattle right into the mar- 
ket as quick as they can after they start—get them on 
the market; I stayed at Valley about an hour; the 
cattle stayed three days—four; in the three days at 
Valley, I didn’t put any flesh on the cattle; just filled 
them up; got a little soreness out of them; made them 
look a little better; might have filled them up a lit- 
tle; that was the reason I stopped there; I paid three 
hundred and some dollars; I don’t know how much I 
filled them up: don’t know as T filled them any be- 
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cause it is hard to fill a steer when he is bruised and 
sored up, but I could rest them up and I wanted them 
to look a little better; yes, I filled them up again down 
im South Omaha the day I sold, had them filled; I 
went to Omaha the day 1 left Valley. 

ee) Yon went to Omaha to feel your market 

oe VVent to South Omaha, 

MO. Wet the cattle in Valley until) the inanket 
came to where you wanted it? 

“A. I left the cattle in Valley until Monday night 
and shipped them out. 

“QO. You left them in Valley until the market went 
up to where you wanted it—where it should be? 

“A. I don’t know as it went up. I wasn’t looking 
for it to go up in a day or two. 

“Q. You weren't looking for it to go down, were 
you? 

“A. I don’t know. 

(©) Aseaemiatter of tact, that is the season you 
kept this cattle at Valley, wasn’t it? 

“ No, it Wasnt. 1 told you what I lett them 
imeresror. 

“Q. You weren't paying any attention to the mar- 
kets in South Omaha? 

Qin, yes, all the time? 

“Oo. Howmisthat: 

. Alitheitine, yes'sir. 

“Q. I believe you say now that you shipped your 
cattle down to Idaho for the purpose of feeding? 

eee) cc cir, that is what we did. 
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“OQ. And it was a matter of speculation how long 
you were going to leave them down there? 

“A. It awars. 

“OQ. Well, did you change your mind after you 
talked with Evans? 

‘A. ‘Nowsir, Jedidn't talk to Evanseat all: 

“QO. Wher your men did"them: 

“A. Some of my men might have talked to hint. 
Some of the men with me might have talked to him. 
I didn't. 

"OQ. Tell the jury why you changed) your mind? 

“A. Because these cattle were sore and bruised up 
and drawn in bad shape. I made up my mind, after 
talking with Mr. Trowbridge, that it would take us 
some little time to get them back on feed to where 
they was when— 

“OQ. Now, asa matter of fact—I beg your pardon, 
if you are not through, go ahead. 

“A. We talked the matter over there and made up 
our minds the best thing to do was to run them into 
Omaha and sell them, and let some man who fed 
grain take care of them. It would take some time to 
wet thempin shape 

“Q. What was you talking with? 

“A. Trowbridge—interested with me. 

“Q. That is your partner in the shipment? 

“A. Yes, sir. We both went out there for the pur- 
pose of coming back. He went that far. We was go- 
ing to leave the cattle there on feed. 

“OQ. That man who testified here yesterady was 
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one of your partners too, wasn’t he? 

“A. Mr. Lonergan? Yes, sir. 

“CQ. Asa matter of fact when you got down there 
you found a blizzard and feed very scarce and pastur- 
age almost unobtainable, didn’t you? Isn’t that the 
reason you shipped to Omaha? 

ooo to, | sot lots of feed at six dollars*per tom 

“Q. You say there was only one inch of snow 
down there? 

“A. Something like that. Down at around Amer- 
ican Falls. 

“OQ, Just one inch of snow? 

ee Might lave been a Iittle more, somewhere 
ust a little. 

“OQ. Now, how did vou figure out that five or ten 
per cent of this damage occurred on the Union Pa- 
cific? 

“A. Isay it is hard for me to determine. I figure 
it out for the reason that the most damage was done 
on the O. S. L. between Huntington and American 
Falls, and American Falls and they call the station 
Kemmerer, where they jammed these cattle in tak- 
ing 1914 hours run to Montpelier, side tracking and 
jamming all the way. 

“Q. As I understand vou have no real founda- 
tion; that is, just guess? 

“A. It is hard for me to say just how much each 
Famed them, ican say | Ingse the data ot every 
siding where they stopped them every day or where 


jammed. Might not have jammed so many but in my 
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opinion they did. 

“Q. That is what I say, it is just a guess on your 
peer. 

“A. Yes, aweuess. I couldn'tetell exaetly but | 
wouldn't say over five or ten per cent— 

“QO. You got a good run— 

“A. “Atheimostiot over tive or tenepemecnt. 

“QO. You say you got a good run from Granger to 
Green River: 

“A. Well, from the place where they loaded some 
coal and jammed around there for quite a little while, 
and I had kind of a row with the conductor, and he 
said he would run them cattle and give me a good 
run from there on, and without question he did. 

“QO. He gawe you a good run? 

“A. Yes, he did; 25 miles an hour. 

“QO. What was your row with the conductor 
about? 

“A. Because of the way they were jamming the 
cattle; been jamming them all that night and all that 
day—all the way along up the river and around Mont- 
pelier, and from Pocatello from 11:30. I was getting 
pretty mad—pretty sore. That was the row we had. 

“OQ. How long was that train you got a good run 


Ori 


“A. I don't know; there was enough of themi. 
Meinning the train going down. 

mer Sics? 

“A, [think a good train; good tonnage. 

“O. Wasn't overloaded? y 
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“A. I don’t know as it was. Made good tmie is 
all I know.” 

Redirect Examination. 

Continuing, this witness testified :— 

There was no blizzard at American Falls; little 
skiff of snow there is all there was; cattle run right 
out in pasture; lots of grass; put them in pasture first, 
and the man kicked about it and we fed them hay to 
save his pasture. 

PRANK LACEY, called as a witness on belfalf of 
the plaintiff and being first duly sworn, testified as 
follows :— 

I am a stockman by occupation; have been in the 
stock business all my life; I have never done anything 
else; I have bought stock and shipped stock from 
Moscow, Idaho, Pomeroy, Heppner, Arlington, Pen- 
dleton, Baker City—pretty nearly every shipping 
point on the line, Oregon and Washington; the stock 
I bought in Idaho and Washington went to Chicago; 
I have shipped stock from Baker City and Hunting- 
ton to Omaha, Kansas City and Denver over the Ore- 
gon Short Line; I don’t know how many shipments I 
have made; quite a few; haven’t shipped any East 
since 1904; I was here yesterday and heard the condi- 
tion of these cattle described at Baker City ; these cat- 
tle I shipped from Pomeroy and Uniontown went 
into Chicago shrinking sixty pounds; they were grain 
fed cattle hard cattle; the distance these cattle were 
shipped would be six or seven hundred miles further 
than from Baker City to Omaha; I shipped cattle into 
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kansas City from Baker City and Pendleton and Hep- 
pner; they didn’t shrink more than 70 or 75 pounds, 
grass cattle, in July and August; Kansas City is rather 
south of Omaha; 1 think Omaha is the closest; I aint 
certain as to that; I heard the condition of these cattle 
described when they reached American Falls; from 
my experience as a stockman I would judge it would 
take from 70 to 90 days with very good care to get 
them back to where they was when they started; :f 
they are badly bruised and sore and crippled, some of 
them never would get back; in all my experience I 
ever had cattle are a whole lot better running than 
they are standing; the aim circulate throne thexcar 
for one thing; they are cooler; and when they stand, 
why, they get nervous and restless; it is a.whole lot 
better for them to move along; I have bought lots of 
cattle by weight where we had no scales to weigh 
them. 
Cross Examination. 

On cross exanuination, this witness testified as fol- 
lows :— 

No, sir. ] anugaot a°commission merchant down at 
themstock vards; [ am@not a member of the tinmeot 
Hunt & Lacey; never had any connection with that 
cutfit; IT am a buyer, order buyer, down at the stock 
vards; I have never had any dealings with Mr. Kid- 
well; just bought stock in the yards from him, that 
is all; I have never had any misunderstanding with 
the railroads down there over the shipment of stock; 


never a dollar's worth: never put in a claim to none of 
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these companies, never a dollar; I know James Cope- 
mmc of the O. R. & N.; he is the claim agent, ‘hie 
freight claim agent; I haven't shipped any cattle east 
since 1904; conditions have changed a great deal since 
then; we used to hold them on the train as long as 
we wanted to then; the railroads have taken out a 
great many curves and grades and have double track- 
ed a great portion of that since then, I guess; they 
have put in the block signal system since 1904 on the 
whole line; the conditions in 1904 were entirely dif- 
ferent frony what they are now, but we got a whole 
lom@ better runs then than we do now; I know that; 
I will tell you the reason why; I shipped a train of sheep 
from Heppner, Oregon, to Fremont, Nebraska, and 
unloaded them once; that goes to show they were run- 
nings some in them days; that was in 1897; how do I 
know, well, I tell you, you got to do your passing on 
one track, have one track, running two trains on one 
track now; business now twice as much as then; any- 
ways only down in Nebraska getting to double track 
a little now. 

©o. Practicallyehave a double track trommnere te 
Celilo, or Omaha? 

“A. Not that I know of. 

PO. Practically have a double track every mehroi 
wmerOnmion Pacitic, dont they? 

“A. I don't think so. 

“O) Youwdon't know, do yon? 

7) No, |.dont khow: 

“OQ. Then you are just jumping at conclusions 
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that they have too many trains for their tracks? 

“A. I know the business is twice as much as it 
used to be then. 

“Q. And for all you know the facilities are twice 
as much as then? 

“A. You have bigger engines than then and thev 
run slower. 

“Q. Have bigger cars now than they did then? 

“Ae Wes) lancer cans,” 

Continuing this witness says :— 

I shipped some grain fed cattle from some place in 
Idaho to Chicago; they shrunk sixty pounds; that was 
the shrink in Chicago; I think we unloaded them 
about three times; we had our own hay, the com- 
pany—that was in 1895, the spring of 1895, and the 
company furnished me a big furniture car, and I load- 
ed my hay, the native hay that they had been eating 
and fed it right myself, and they don’t do that now; 
they gave me the furniture car to take along; threw 
that in; I had a few hogs and I took grain for them; 
that shipment had extra°rdinarily good care; they 
had their own hay they had been used to eating; that 
is hetter than the usual care they get; grain fed cattle 
wont shrink near as much as other cattle; I have 
shipped grass cattle that only shrunk seventy pounds 
into Kansas City; that is late in the fall, you know, 
when they are pretty hard; they had been eating dry 
grass which is practically the same as hay; a grass 
fed animal will shrink a great deal more than a grain 
fed animal; a grass fed animal will not eat grain; it 
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takes some time to get them to it you know; alfalfa 
is not bad feed when they get used to it, just when 
they first start, if they are fed awhile on it they ain't 
so bad as when first put on it; of course, they shrink 
more on alfalfa than they would on wild hay; there 
would be some difference between an alfalfa fed ani- 
mal and a grass fed animal; a little bit in favor of the 
alfalfa; in shipping from Eastern Oregon to Portland, 
ii onadour percent shrink, if I can; if lcameand 
want the cattle, and want the cattle, I take them the 
other way; they shouldn't shrink very much in addi- 
tion to the four per cent, from thirty to sixty pounds, 
probably; I have seen them shrink a whole lot more 
than that; all according to the conditions when they 
are weighed, you know, but the average shouldn't 
be more than that, I shouldn't think; [ say the average 
shrink; that would be about the average shrink, from 
forty to sixty pounds, including the four per cent; 
about sixty, simetimes shrink eighty pounds; I have 
seen them shrink eighty; this was beef cattle; a beef 
steer would shrink a little more than a feeder, I think 
it would, no, it wouldn't, there wouldn't be much dif- 
ference, about the same; I have shipped from all the 
Poms on tie ©. R. & N. irom Eastern Orecon 1 
Portland; I have not shipped any lately; haven't ship- 
ped any for four or five years; haven't shipped any 
from Heppner lately; have shipped lots from Hepp- 
ner; I think Heppner is about one hundred and eighty 
miles from Portland; we would get good runs, then 


we would get awful bad ones; the ordinary run from 
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Heppner is about twenty four hours; it takes twenty 
four hours alright; cattle shipped approximately two 
hundred miles on the train 24 hours will shrink be- 
tween thirty and eighty pounds, or forty and eighty 
pounds. 

Redirect Examination. 

Continuing, on redirect examination, the witness 
testifies: 

In a shipment of cattle, the greatest shrinkage oc- 
curs on the first shipment, the first unloading; I al- 
ways found on the first shipment that they shrunk 
the most and they kind of get on their feed after they 
are shipped; get hungry you know and drink and eat. 

JOE LONERGAN, being called as a witness on be- 
half of the plaintiff, and being first duly sworn, testi- 
fied as follows :— 

Iam a brother of James Lonergan who testified 
here yesterday; and who is interested in these cattle; 
Iam foreman of the Union Stock Yards’ horse barn; 
have been for a year and a little over two months; 
prior to that time I was shipping cattle for Kidwell 
and Caswell and J. C. Lonergan Company; have been 
connected with cattle—in the cattle business since 
1881; I accompanied this shipment of cattle irom 
Baker City to Omaha; we left Baker City, sixteen 
cars of cattle on December 3rd, 1909, along about— 
I didn't keep track of the time at all, Mr. Kidwell kept 
track of it, I think it was along about nine o'clock; 
around nine o'clock somewhere; we left Baker City 
on December third, 1909, as I said before, Aird yer — 


Oregon Short Line Railroad Co. 109 


rived in Huntington around two o’clock the next 
morning, 2a. m., and between Baker City and Hunt- 
ington we were side tracked some; from Huntington 
on, we stopped on side tracks to let other trains pass, 
and some places quite a while, and the cattle in some 
places—we would do switching at Ontario, I think, 
and Nampa, they done some switching there, and they 
jammed them up in switching the cars in and out, 
and bumped other cars agin the cattle cars; when I 
was on this—lots of times on this—in this shipment 
I objected to them switching stock cars, but they 
said they had to do it sometimes; I objected to the 
railroad company switching the stock cars at th we 
points where they were switching cattle—the stock 
cars around—switching them in and out—kicking 
Siemrein and out as the railroad men call it; that is 
what they call switching cars; we arrived at Glenns 
Ferry; we stopped there about an hour or so, and then 
went on out of Glenns Ferry; we stopped a long time 
at—out near the end of the switch some place at the 
foot of Kings Hill; they was switching cars there 
and they was jamming the cattle a good deal, and 
they set out, I think, two cars there, one or two cars 
@acre: tlrey had a heavy train; I asked the hind brake- 
man what was the matter and he said that they had 
foomieavy # train; they said that the reason they 
couldn't make good time was because the train was 
too large, and they had to set out these cars and then 
they went over Kings Hill, and they side tracked 


two or three other places; it was night-dark: I 
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he got up; | saw him getting up; he got right in be- 
hind the caboose and trotted along the track and 
tried to keep up with us for quite a ways, halfa mile or 
so; he-fottnd he coukinit keep tip, thestramnmwept ows 
ing faster, he couldn't keep up, his wind gave out, and 
he stood right about crossways of the track; he held 
his head up pretty high and throwed his tail, like as if 
he was going across the prairie but the snow was too 
deep, I-gitess, forshim, so he went back ontthemmaek 
the way we came, and I heard after that that the pas- 
senger that passed us about a mile down the track— 
(Witness interrupted); why, at Medicine Bow there, 
they stopped there to let a train pass, and I can't re- 
member whether they sided or not; anyhow, there was 
a train passed there, and the engineer, in handling the 
air, he threw on the air too hard and threw the train 
together, and knocked us all off our seats in the ca- 
boose and broke this door, and piled up several cat- 


tle in that car—bruised up several cattle in that one 
car—in fact seven or eight cars; it shook them up pret- 
ty badly, I found out afterwards; the run from North 
Platte to Omaha was good; we had a good run; made 
good time; these Gastle were fequateimemeammteallls 
Green River, Larantie, INerth Platee, and at Valley; 
I was there; they were well fed, and they were well 
taken care of at all these places; before we arrivd at 
Glenns Ferry, somewhere on the road, I can’t remeni- 
ber just where it is, but there was a good deal of bump- 
ing of cars where they were handling, because of the 
air, the engineer not understanding the air; during 
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this trip if any of these cattle got down, I poked them 
up with the best I could and got them on their feet; 
all the way through made it a point to keep these cat- 
ile on their feet the best we could; some places they 
were harder to get up than others; they were footsore, 
and when they got down around between Shoshone 
and Glenns Ferry they got pretty footsore, they had 
been shook up so much in the car; it seemed to me as 
if they was about 140 or 150 pounds less weight per 
head when they got to American Falls than when 
they left Baker; their condition was very bad when 
they got to American Falls; they was damp and foot- 
sore and was bruised up; I was at Baker when they 
were loaded; they were in fine condition there; their 
condition when they got to Omaha was good; was fed 
well at Valley. 


Cross HE xalniination 


On cross examination, this witness testified as fol- 


lows :— 


Yes, sir, ] am a brother of the Mr. Lonergan who is 
one of the partners interested in this shipment; by 
feacom at that tact | am not any more interested in 


this shipment than I would be for any one else—any 
friends of mine—I do not take any more interest in 
my brother’s case than I would in anyone else’s—any 
friend’s of mine, anyone I worked for, anybody else 
I worked for; if I was working for anybody else | 
would take just as much interest; I did not work for 


Mr. Kidwell a great many years; [ worked for Mr. 
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Kidwell a very short time; Mr. Kidwell and I are very 
close friends; I have known Mr. Kidwell for several 
years, but I haven’t worked for him but a short time; 
my brother 1s not now a partner with Mr. Kidwell; 
I did not help.to drive the cattle from Haines to Bak- 
er; hwas at Haines; I intended to help drive the cat- 
tle fronMthere, but I was sick that morning and went 
up on the train and went back with a saddle horse 
about @ ale ontsidesof Baker, started toshelp imac 
thenm (neisomiithere: 

“QO. Now, after you left Huntington, you side 
tracked a good deal to let passenger trains by, didn’t 
you, which were routed over the northern route on 
account of a washout? 

‘A. I don't know. I don't remember any washout. 
Might have been somewhere but these trains I know 
were let pass; I know we let lots of trains pass us. 

“Q. An unusually large number of trains there, 
Wash ttiterce. 

“A. Yesmsoine places. 

“OQ. Well, most of the places, wasn’t there, be- 
tween Huntington and American Falls? 

A. Yes, most of them big sidings. 

“OQ. And it is always the custom to side track a 
freight train for a passenger, isn’t it? 

“A. Yes—no, not a stock train; they side track— 
I have known them to sidetrack passenger trains that 
didn't carry mail for stock trains. 

“QO. Where did you know that to happen? 

“A. I know that to happen on the Shor#Line. 
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“OQ. How longago? 

“A. <A year ago this last winter. 

“QO. What point was that? 

‘A. Well, I can’t remember the point they side 
iaeked there. 

“OQ. Did you ever know of another case of that be- 
ing done? 

“A. Oh, I have heard of cases of that kind. 

“QO. Well, I want to know what you know about 
it? 

“A. Well, that is all I know, what J heard about it. 
And I know of this one. That is all I know of. 

“Q. Well, does a stockman ordinarily expect a 
passenger train to take a siding for him? 

oA. No, sir. 

“Q. It isn’t the custom then? 

“A. No. It is all on account of getting the stock 
in, probably on time. Passenger trains that 1s not car- 
rying mail can be side tracked in cases of that kind; [ 
suppose that is why that was done. 

“O. Well, all those through trains on the Short 
Line carry mail, don't they? 

"A. Some of them don't. 

“QO. Which one now? 

“QO. Which one now? Which through train 
doesn’t carry mail? 

“A. Well, number five, they tell me, don’t carry 
mail or didn’t use to. 

“Q. How long ago was that when five didn’t car- 


ry mail? 
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“. A year ago last miner, 

“QO. How big a train did you have from Hunting- 
ton to American Falls? Approxinmately how many 
Gas, about? 

“A. I don’t know. 

“QO. Well, you know whether you had ten or fif- 
teen, done you? 

“A. I know how many cars of stock but I don’t 
know how many cars they hung on. 

“OQ. Well, let’s put it another way; was it a long 
train or a short train? 

“A. Itewasva long train. 

“Q. When you say a long train what do you 
mean? 

“A. Te inight have been thirty cars on pimoreres 
less. 

“Ov “Dhirty orinore cars them, onan averaecaint 
that train? 

“A.  Wiese@isie 

“©. You think. Now, there is a good deal of slack 
in a train isn’t there when you stop it and start it? 

OA, = Yesisit: 

“Q. And even 1f you start a traim as €asy as you 
can, it is going to make a bump on the rear end, isn’t 
it—the caboose? 

“A. No sir. No sir. 

“Q. Now, explain to the jury how you can start 
a long freight train and not make a bump when you 
take out the slack. 

“A. ‘Well, just through themrengine. 19am scan 
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them many a time start their engine—start a long 


ifaii—a man start a long train of cars of sixty cars 
just as easy as they would start a passenger train of 
eight or nine cars. 

“OQ. Where was the engineer? 

“A. Over the Northern Pacific going down the 
hill from Stampede to Sisters. 

“QO. That is with no slack in the train, when go- 
ing down hill because the cars are all together? 

eueevesm slack in the train: 

“©. How do you get slack in the train on the down 
Sider 

eee ay. witen they leit off the air they slackanp 
and then go ahead again. 

“Q. Well, when they let off the air, the train will 
run by its own momentum, don’t it? 

“A. What is that? 

“QO. <A car will run down the hill when you take 
off the brake, won’t it? 

“A. Yes, but some enginers taking a train down 
that hill, I know of, broke the train in two 32 times 
between there and Oroville. 

OO) What was over in the Stampede Tunnel cotim- 
try? 

Bae «Y CS: 

oe items ona 4 per cent erade, isn t it? 

(A. At Stampede? 

sO) ives! 

22 think=so. 

“Q. And that is just about as steep a grade as any 
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railroad operates over in the country? 

“x. 1 thinleso, 

“OQ. So those conditions don't obtain up hereon 
theeShort Lineset all, do they’ 

“A. “WES sit. 

“@. Wiherevis theiera four er cent emade on@ ite 
Short Eimte 

“A. Iidont knew about a four per cent erade, but 
they knock drawheads out of a stock train. I have 
known them to, and bumping cars a good deal. 

“Q. dey do that on every railroad mile coun 
try, One tite, © 

“A. “Weep sir. 

“QO. New, | believe you said the engimeer didi ¢ 
handle his air properly down there at one of these 
points. How do you know he didn't? 

“A. I could tell by the way the train was handled, 
or by the way the cars came together. 

“O. How do you know but what somebody else 
ran into that train? 

“A. Iknow there wasn’t anybody else ran into it. 

“OQ. You know they wasn’t switching up ahead 
there? 

“A. Well, no one else only their own engine. 

Omer we you an expert Omir ones 

“A. No sir, but I know when they turn on the air 
suddenly that it causes a jump. 

“OQ. Are you familiar with the New York Air 
Brake they ueeup there: 

“A. No. I been with the engineer a good many 
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times and the engineer gave me a good many point- 
ers on it. 

“QO. What kind of an air brake is used up there? 

“A. Idon't know, don’t remember. He didn’t tell 
me what kind there were; I never asked that; a num- 
pero them. 

“©. You know so much about air brakes, you 
know the very best air brake will stick sometimes 
without any apparent cause, don’t you? 

A. YeSy Sir. 

eso it will stick when really not@tite tanitvor 
anybody? 

“A. It will stick when there is cause for it, too, so 
fttey tell mie. 

Soe vvell now about the brakestimder the cane: 
Don’t they stick sometimes? 

ane Les sit. 

“QO. Nobody to blame for it—no apparent reason is 
there? 

eee -omemmes tley freeze up: 

oOee es oometimes they=@ecteditiy inside the 
cylinder. A good many different things may cause 
fleim to Strek? 

w= Certainly. 

“©. Now, when vou got down to Shoshone and 
were talking about this yard, who did you talk to? 

eee i didmr do any particular talking about this 
yard. Mr. Kidwell and Mr. Trowbridge did the talk- 
ing with these railroad people at Shoshone. 


Opole wellevou dont know anvwiliime about it 


120 James G. Kidwell vs. 


then? 

“A. Yes, sir, I talked with one man there; he talk- 
ed to me about the yard. 

“OQ. Who was you talking with? 

“A. I don't know his name. He is the yardmaster 
of that short line that runs up to Hailey. 

“QO. Name Kimball? 

“A. I don’t know his name. He didn’t tell me his 
name and [ didn’t ask him. 

“©. What did he have to do with the yard? 

“A. I don't know, but he said that yard wasn’t 
large en°ugh to hold half them eattle. 
Who had charge of the yard at that station? 


You didn't try to find out, did you? 
Well, sir, I was just along there to take care 
of the cattle and Mr. Kidwell and Mr. Trowbridge 
did the business with the railroad company. 
“Q. Well, if you wanted to say anything ab°ut 
the yard ata station, who would you ordinarily go to? 
“A. Goltomihie acent 
“OQ. Well, did you say anything to the agent down 


Q 
“A. I don’t know. 
Q 

A 


there about this yard? 

“A. What is that? 

“Q. Did you say anything to the agent there about 
this yard? 

owe | didimt, no sit. 

“©. Then you don't know whether it was too 
small or not, do you? 

“A. I could tell by the looks of them. 


BO. 
paX, 
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Now, how big were they? 
I don’t know exactly how big they were. I 


didn't measure the yards or anything of that kind, 
but they didn’t look to me as if they were big en°ugh 


to hold more than 150 head, and then couldn’t feed 


them in there. 


“OQ. About how big did they look to you then? 

aoe bot l25 feet across then. 

“QO. About 125 feet by what, how wide? 

ee Olimlestippose about 75 teet. 

eee oeventy tive feet? 

eee i dont know. Might be wider thantthat hue 
suppose that wide. 

“QO. Now, how big were those cars you were ship- 
ping in? 

ee thirty six feet long. 

“Q. And how wide? 

“A. They were eight feet and something. 

Ope bieht feet isix? 

“h. Hight feet six probably. 

“Q. You had sixteen cars? 

ae CS. SIT. 

“©. Asa matter of fact you know that that yard 
down there in 1909 would hold 20 cars of cattle? 

eee tt oioshone: 

SO coceeat Shoslone: 

ee tO O8a 

“©. Yes, in 1909. Don't you know the published 


Capacity of that yard is twenty cars of cattle? 


ae 


I didn’t know. 
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“©. You didn't try to findsont. You"didint try to 
find out, did you, what was there, did you? 

“A. Well, sir, I didn't try to find out because they 
told me—the trainmen there told me, the yard men, 
whoever they were—told me the yards were too small 
to hold that amount of cattle. 

“Q. Well, you didn't ask anybody that knew any- 
thing about it, did you? 

“A. I don’t know. I suppose these men knew 
about the yards. 

“QO. Now, how many little pens was there in that 
yard? 

“A. Well, there was one that I know of. 

“QO. There was one little pen at the chute? 

“A. One little pen besides the chutes. 

“OQ. How many chutes were there? 

“A. Well, I don't remember now, there wasn’t ov- 
er two, I don’t think. 

“OQ. And there was only one little unloading pen, 
is that what you say? 

“A. Well, there was—I don't remember whether 
there was two chutes or one. 

“QO. And how big was the cutting out pen there? 

“A. Well, eouldnet say. 

“Q. Do you know whether they had one or not? 

“A. They had two pens there. 

“Q. They had two pens. How big was the feed 
yard, do you know? 

“A. Isuppose 125 feet across it. 

“Q. One hundred twenty five feet by seventy five? 
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(a. What? 

“OQ. You say the feed yard proper was 125x75—is 
that right? 

ee VV ell, Isttppose that is what it is. 

“QO. And how big were the unloading pens at the 
Stes? 

“A. How is that? 

“©. How big were the little pens at the foot of the 
chutes? 

“A. I dont know. I never measured them. f 
don't know. 

“OQ. Well, can’t you give us an estimate? 

a INO, Sif. 

“Q. How big was the cutting out pen? 

“A. I don’t know. 

“Q. So you don't know anything about this yard, 
do you? 

eeeeeo sir. | don t know much abowethen. 

“QO. Thatis what I thought. That is the only rea- 
son you wouldn't unload there—because the yard 
wasn’t big enough? 

ee) Y eS, Sir. 

Be eeeliieleve you said, Mr, Londrean, 1 wasicold 
and snowy when you got down to American Falls? 

ae TNO, sir. 

©. Youdidn t Well, [misunderstood you then. 
What did you say? 

“A. I said it was fair weather there; was a little 
cold: not bad. 

“Q. And no snow? 
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“A. A little snow, I said, but not very much. 

“O. [ understood you to say it was nowing and 
raining the night you got there? 

“A. Notstig 

“OQ. Iam mistaken about that, am I? 

VA, ileeieciis 

“OQ. Now, when you got down to Kemmerer, they 
set in some coal, I believe, you said? Set in some coal 
cars? 

“A. Yes, "sit 

“QO. Do you know why? 

“A. Nowear. 

“QO. Well, as a matter of fact, you knom titey were 
having a coal famine in the East, don’t you? 

“A. I didn’t know it at the time but I knew it after 
I got to Cheyenne: 

“QO. You know it now, don’t you? 

“A. Wieewens: 

“QO. They were doing all they could to get these 
cars east then. That is right, isn’t it? Where was it 
this steer fell out of the car that you are talking 
about? 

“A. At neam@¥bedicine bom 

“OQ. Medicine Bow? 

“A. I think that is the name of the place. 

“QO. How far is that from American Falls? 

“A. I don’t know exactly. 

“Q. And what date was that? Well, how many 
days was that after you left American Falls; one, two, 
three, I don t want the exact time? 
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“A. Iam not sure whether it was the eleventh or 
twelfth. I think it was on the eleventh—twelith I 
think it was. 

“QO. You think that was on the twelfth, you mean 
ieeembper l2th, do you? 

fee December twelith. 

“Q. Now, where were they switching after they 
left Medicine Bow? Where was this switching you 
talk about so long in there by Medicine Bow? 

mA) Yes, sir. 

“QO. Where was it? 

“A. Where was it? 

m@. Yes. 

“A. There was a siding near by there. 

"©. And what were you going into the siding 
for? 

“A. I don't know as we went into the siding. I 
don’t know as we did any switching there. I didn’t 
(ay con said passed a train there and im startina te 
train—in handling the air there, they bumped these 
cars together. 

“Q. So they wasn't switching there at that point? 

“A. I dont know: I don’t remember whether 
switching. I know we passed a train there. 

“Q. Don't you know they have got a double track 
from Medicine Bow in? 

“A. I didn't know at the time if they had. I didn’t 
cee any double track. I saw sidings along different 
places. 

“QO. Now, I believe vou said from American Falls 
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into Omaha you had a good run? 

hk. Wes)sit. 

‘“Q. I believe you said there was some bumping 
just before you got into Glenns Ferry. 

“A. Yes, sir. Out of Glenns Ferry a ways. 

“QO. How much of a grade was that? 

“A. I don't know anything about it. 

“OQ. You had a pusher up there, didn't you? 

“A. We went down a grade there, I know, four- 
into Glenns Fer- 


teen miles outside of Glenns Ferry 
Py wullenensaa) Sn idestiiene. 
“OQ. Well, did you go up a grade near King Hill? 
“A. At King Hill? 


“One Yes” 
“A. FromeGtenns Perry: 
(OR ess 


“A. Yes, sir. 

“QO. How much of a grade is that? 

“A. Icouldn’t tell, I have heard but forgotten. 

“QO. Prettyysteepy awasn tit: 

eve tes She 

“OQ. And it took a pusher to get up there, didn’t it? 

“A. I don’t remember whether a pusher going up 
there or not. 

“QO. When you have a pusher on it runs up the 
slack pretty lively, to get up those hills? 

“A. There isn’t much slack in a train going up hill 
when a pusher is on. 

“©. Wien it runs in the slack, | am talking abou 

“A, ‘Wiilewen noticed aug slack: 
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“QO. Iam talking about when you start there. 
There is slack in the train when you start up the 
grade, isn't there—you say you don’t know? 

“A. Well, I have never noticed any that night. 

“OQ. Now, as I understand your direct examina- 
tion, you go along for the purpose of getting out at 
these different places and poking the cattle with your 
prod pole, and getting them up on their feet ? 

ee) eoy sir. 

“©. And you had three men along for that pur- 
pose, didn’t you—yourself and two other men? 

“A. Mr. Kidwell and Mr. Trowbridge. 

“Q. And that was the reason the three went along, 
wasn't it? 

ee ece, Sit. 

Sew nd it ist yery common occttrrence ior the 
Eqme to cet down, isn't it? 

oe) Very common? 

“©. Yess ©€ 

“A. «Well, they¥ishould ride right: ride all right 
when the train is moving: they don't get down. When 
the train is standing on a siding, then is when the cat 
tle will fret and get down—get excited. 

“Q. Every time you stop you go and look the cat- 
tle over? 

“A. Every time I have the time, I always ask the con- 
@ietor it | hawe time to go over, and if he says no, I 
Stay in the caboose, 

“Q. That is the reason you look them over. You 


Mine diraia some ot thein are down? 
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“A. Yes, sir. 

“©. You caren long polesor theexpress purpose 
of jabbing them and making them get up? 

"A. YCsmisir. 

“Q. Now, any cattle get footsore when they are 
on the train a few days, don't they? 

“A. Yes, without feed or water. 

“Q. It@oésn tanake anyeditierence whether dig, 
vet food or water or not, does it? 

“A. Yes, sir. 

“©. Hom do@s that atiect their eer? 

“A. What istinae? 

“QO. lew does that atiect theirmeet: 

hee (acre teed 

“Oo, 9 ese 

“A. Why, it wears them out. They have nothing 
in their stomachs to hold them up on their feet. 

“QO. TDhatieives them sore feemmd@es it? 

“A. Yes, sir, makes them footsore—foot tired. 

“QO. I believe you said you thought these cattle 
shrunk about 150 pounds at American Falls from their 
original weight? 

oe VY eSesiie 

“Q. Didn't they shrink more than that? 

“A. Well, they might have. They shrunk all of 
that anyway. 

“QO. Miughten't they shrunk two hundred pounds 
themes 

“A. Ikivow they shrunkeallot that. 

"OP wikot iwo hundred? 
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“A. No, sir, 140 or 150 pounds. 

“QO. All of 140 or 150 pounds? 

aan «YS, sir. 

“Q. Was that all loss in weight? 

“A. Yes, sir. 

“QO. That was a loss of flesh, was it? 

me YES, sir. 

“@. I believe you stated on direct, Mr. Lonergan, 
that the cattle were in good condition when they got 
to South Omaha? 

“A. Well, they were well filled up. 

SOn VWellgiiled up? 

aw «(CSE Sir. 

“OQ. Good condition? 

“A. They were as full—they were well filled as 
aieyecould be. They were fed at Valley. 

“QO. That is what you always stop at Valley for, 
isn’t it? 

7 ceopumerc tomest the cattle, 

aoe cst tiem and fecd them? 

oe Wes, Sir. 

oe) 50 you can put them on the merket? 

ee 6S, Sir. 

“QO. Looking pretty good? 

ewes Sil, that 1s the idea. 

Sos ndgiliat isthe common practice, isnt it? 

“he Yes, sim” 

ISN LL, BUR, being calle as a witness on We 
half of the plaintiff and being first duly sworn, testi- 
fied as follows :— 
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I reside at Portland; am engaged in the livestock 
commission business, and have been so engaged for 
nearly four years; I have shipped stock and been 
with stock that have been shipped about a thousand 
miles; hawe newer shipped stock*as miveimeas itireen 
hundred miles, but I have been with shipments that 
long; a bunch of steers weighing about 1250 pounds 
or thereabouts in good condition when shipped, would 
under ordinary treatment on a trip of fifteen hundred 
miles if they were well taken care of, shrink around 
eighty pounds—seventy five or eighty pounds; the 
effect of standing cattle in cars when the train is not 
in motion, well, from my experience, I would rather 
have cattle travelling ten hours than to have them 
standing five; if they are standing on a side track, 
they are jumping around and finghting—dropying 
down. 

Cross Examination. 

On cross examination, this witness testified as fol- 
lows: 

} don’t know as ordinary milk cows would fight 
each other standing as much as wild range stock; 
there might be some difference; there would be some 
difference if the cattle were horned or muley; I think: 
they could do themselves more harm: it is abselutely 
necessary in shipping stock tomhave thein Stand on 
the side track at times, so that passenger trains can 
pass. 

Redirect Examination. 
On redirect examination, this witness testified :-— 
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Most of the western cattle are horned cattle; in 
some sections they have horned cattle and in other 
sections of the country, why, they have muleys; noth- 
ing uncommon about shipping horned cattle. 

PRANK W. BURK, being called as a witweasvon 
behalf of plaintiff and being first duly sworn, testified 
as follows :— 

I reside at Portland; I am engaged in buying and 
selling cattle in the country and shipping to the Port- 
land Stock Yards; I have been so engaged since there 
maebeea a stock yard in Portland, at thisanarket, I 
have been engaged in the cattle business all my life; 
I have had experience in shipping cattle from Utah 
points, Idaho points and Wyoming points over the 
Oregon Short Line railroad; most of the shipments I 
have made from Utah have been made from Logan, 
Utah—Richmond, Utah; and I shipped these cattle to 
Portland Union Stock Yards in_this city; I shipped 
theim all to the Portland Union Stock Yards; well, I 
loaded the cattle at Logan, Utah, and we would run 
from there through Pocatello, Idaho; from Pocatello, 
Idaho, to Glenns Ferry, and through Glenns Ferry to 
Huntington without feed or water; and we would run 
from Huntington, Oregon, in all cases with the ex- 
ception of one, to my recollection, in about 35 differ- 
ent shipments that T have in mind without unloading 
but once that I remember of; in other words, that 
would make two thirty-six hour runs, and in each 
case that would be within the limit, to Portland, Ore- 


ome ne average chrink per Wead on these cattle he- 
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tween these points and Portland, I would estimate to 
run between, on the cattle that I have handled, be- 
tween forty and fifty pounds, at Portland, Oregon; 
I have shipped cattle from Idaho points to Omaha and 
Chieaeo: 

"OQ. Now, what would be your estimate on a ship- 
ment of steers of the average weight of about 1250 or 
1260 pounds, range cattle taken from eastern Oregon 
range, and fed upon hay for sometime before ship- 
ment? What would be your estimate on the natural 
and usual shrinkage of such a shipment of cattle from 
Baker City, Oregon, to Omaha, Nebraska, if they re 
ceived proper and usual treatment in that transporta- 
tion? 

“A. Around seventy to seventy five pounds.” 


Cross Examination. 


On cross examination, this witness testified :— 

I live at Twenty second and Broadway, Portland, 
Oregon; I have been a commission man at the Port- 
land Stock Yards: I am not now; I am not comnected 
with any of those commission firms down there at the 
stock yards: I was at one time connected with the 
Burk Commission Company and the Lonergan Com- 
pany; Mr. Lonergan is one of the parties interested in 
this shipment; I am not interested in these cattle; I 
was in partnership with Mr. Lonergan in the commis- 
sion business; sold the cattle to the stock yards on 
commission: I buy almost exclusively for the Port- 


land market now: have been for the last three years, 
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three or four years, since this stock yard has been 
here; it has prabably been twelve years since I ship- 
ped any stock to Omaha; circumstances and condi- 
tions surrounding the shipment of stock to Omaha 
are much better now than they were then; the rail- 
road company at present are doing everything that I 
know of that—the railroad handling them are making 
an effort probably to get the shipments here without 
fail; handle them here in a better way; the only time 
1 had a stock special was from Logan, Utah, in here; 
there is a.stock special, I understand, coming this way, 
twice a week; I don't think they have a stock special 
on the Oregon Short Line; [ should think the circum- 
stances surrounding the shipments twelve years ago 
wuld be no criterion for shipments now; the same 
effort twelve years ago, and the same effort on the 
part of the company today would bring the same re- 
sult; there is more traffic handling—more traffic, 
possibly, now than twelve years ago; I don’t just ex- 
actly understand your question; I have not shipped 
any cattle to South Omaha within the last twelve 
Peas, | ltave shipped cattle from Logan, Utah, here 
every wititerandtevery spring forthe last three years; 
as to whether it is preferable to run stock 36 hours 
rather than 28 hours, depends upon the places you 
have to feed and water them in transit between the 
place you load them and the place you would be com- 
pelled to unload them; generally speaking I think 
stockmen differ as to whether it is preferable to run 
stock 36 hours or 28 hours without unloading for feed 
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and water; I would rather have cattle run 36 hours, 
provided they are moving all the time; it is generally 
thescustom to run cattle 36eliouts, wheteeen cam: 
you usually sign a release, provided you can get a 
good place to feed them at the end of the 36-hour run; 
soimetiiies, mostly, we bity cattle on @ four per cent 
shrink; I have shipped grass fed cattle into this mar- 
ket; as to whether or not they shrink more than dry 
fed cattle depends on the circumstances under which 
you receive them; sometimes they do more and some- 
times they do not; some cattle shrink more than oth- 
ers ;medepends upom@the character omtlie way theca. 
tle are handled in transit ; depends on the way the buy 

er neceives the eattle, that buys them, and the feed 
that they would™ happen to get at te marke: ile: 
were turned over; I would say that there might be a 
little greater shrinkage under the same circumstances 
on grass fed cattle than on hay fed cattle; when I es- 
timate the shrink of forty or fifty pounds, I made that 
as an average shrink on all the cattle I have handled 
in Portland to the best of my judgment, including the 
grass cattlewwith the fedcattle; | shipped ihtse cattie 
about a thousand miles; and some of them greater dis- 
tances; somedrom Green River, Wyoming, to Port: 
land; I fed them in transit not to exceed twice that I 
remember of. 

“@: Would it make any ditterence im thesslimimle 
Mr. Burk, if you took these cattle out at the feeding 
pen, and found the feed very scarce and very high, 
and put them in pasture where you had a gouple of 
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inches of snow? Would that make any difference in 
the shrinkage? 

eV lit time of the year? 

=@) Mecember? 

“A. Depends on the time that you might leave 
inert there. 

“©. Suppose you left them there about four days? 

“A. Without any feed? 

“OQ. Oh,no. Feed them some hay and some grass 
in the pasture for instance? 

“A. Well, that would altogether depend on the 
condition of the cattle when they got there. 

“QO. Yes, that is just the point. So that when you 
estimate the shrink, it depends entirely upon the con- 
ditions and the circumstances surrounding the ship- 
ment, doesn’t it? 

“A. I was asked the question as to how I would 
estimate the shrink. I estimated the shrink at 75 
pounds a head from Baker City to Omaha; that cattle 
could be ordinarily and usually handled at 75 pounds 
shrink. 

“QO. Yes, I know that and I know the answer, but 
I asked another question. It depends entirely upon 
the circumstances and conditions surrounding the 
shipment, doesn’t it? 

oo YY eek 

“Q. And it depends entirely on the character of 
the cattle, and the character of the care and the feed 
they get? 

“A. And the handling of the cattle by the railroad 


cal 
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company in transit. 

“©. And by the man in charge too? 

A. Yies. 

“OQ. So, if the’man in charge doesn't gime them 
proper care, they will shrink more than if they had 
proper care, wouldn’t they? 

“A. The man in charge cannot give them proper 
care without the co-operation of the railroad com- 
pany. 

“QO. But suppose that he didn’t? 

“A. The man in charge ordinarily has nothing to 
do with the cane of the cattle, mhile they are instean: 
sit on the cars; they provide the feeding places for 
them, and he always gives them the best care at the 
feeding places for the reason that it is to his advantage 
to do so. 

“Q. Suppose the car stopped at the feeding place, 
and he wont unload, what is the railroad company go- 
ing to do? 

“A. For what reason wont he unload? 

“OQ. For reasons best known to himself. I don’t 
know why. 

“A. I would have to have his reasons before I 
could answer that question. 

“QO. Suppose he arrives at the feeding point and 
says he wont unload because feed is very high and 
very, and he wants to be taken on to another point? 

“fe If he arrived afa feeding poimimandsine had 
ample space, ample room in the corrals to unload his 
cattle, and had ample hay in the corral or cowid get it 
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there to feed them with, and he had ample water in 
there to feed these cattle, and they had run the cattle 
long enough time to unload them, in my judgment, he 
should unload. 

“Q. And if he didn’t he wouldn’t be giving proper 
attention ? 

“A. That would be my judgment. 

“Q. Now, I believe you estimated the shrink on 
the same cattle moving from Baker City to Omaha? 

“A. No,I didnot. They asked me, I believe, what 
I would estimate the shrink of a bunch of cattle from 
Baker City to Omaha. 

“Q. That was the purest kind of guess on your 
part, wasn’t it? 

“A. No, sir 

“QO. What is the distinction between an estimate 


an estimate, not a guess. 


and a guess? 

“A. An estimate, I would think, would be a con- 
clusion arrived at by a man that knows something 
about his business, where a guess would count for 
nothing. 

“OQ. Isee. This is an estimate you are making? 

any Y es, sir, 

Soe One shipinent on cattle? 

“A, Tam answering—making estimates, yes, sir. 

“©. Ovéra road that you have never shipped ov- 
er? 

7, ees, Sir. 

“OQ. You don't know anything about this ship- 


~ 


ment in question, do you? 


138 James G. Kidwell vs. 


“A. Whatdosxotumean byethate 

“©. Yourehdn't see these cattle, did you,that were 
shipped? 

“A. I saw these cattle that were shipped: 

“QO.  Wilrene'? 

“A. Isaw them at American Falls. 

“QO. At what tinver 

“A. About the time—I don’t know about what 
time; at the time that they were there. 

“QO. Yes. You didn't see thenmeat Baker City, 
though, before they were loaded, did you? 

“aA. No sir. 

“QO. So you don't know anything about their re- 
lative condition at Baker City and American Falls, 
do you? 

A. Mio, Br 

Redirect Examination. 

Continuing, witness testified :— 

I saw these cattle at American Falls as they were 
loading them out; the cattle at that time looked to 
me to be drawn and in a drawn, hollow condition; T 
had no chance to observe whether or not the cattle 
were lame and sore; they were putting the cattle in 
the corral at the time I was there. 

“Q. Now, you were asked about the effect it 
would have on a bunch of cattle if they were turned 
into a pasture covered with snow in the winter time, 
t will ask if the effect would be different if that pas- 
ture contained good grass and the cattle were fed all 
the hay they could eat while they were there. 
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“A. I woud say that it would in no way damage 
thievcattle. 

“Q. You were asked concerning the duty of the 
shipper or the attendant of the shipment of cattle to 
unload at a given point, and they were able to unload. 
Suppose that the stock yard or corral at that point 
was not large enough to accommodate to exceed one- 
third or one-half of these cattle, and there was no wa- 
ter in the stock yard; no feed to be had in the town: 
what would you say with reference to the duty of the 
shipper under those conditions? 

“A. Under those conditions, I would say that the 
shipper would refuse to unload the cattle and insist 
on going to a point in route where he could get ample 
yardage room and feed and water for the stock.” 

Continuing, this witness testified: 

Why, it would take we ordinarily figure that it 
would take about, to let the cattle stand up to a rack 
it would take twenty three inches to the steer, where 
they put in feed racks to feed them: if there are no 
feed racks, it is almost impossible for any of the cat- 
tle to get the hay for the reason that they would tromp 
it into the ground; to feed, rest and water three liun- 
dred and ninety six head of cattle [ would say that it 
would take a little more than 23 inches, but it would 
take additional water space to the 23 inches to the 
suecr, provided#there was a rack in front of each steer: 
in reference to the relative effect of letting the catile 
stand in the cars after being loaded and running, I! 


will say that the cattle are always in better condition: 
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they always stand up better, pile less and it is always 
to the best advantage of the shipper to have the train 
in movement, in vther words to have the train mov- 
ing: the minute the traim stops the: cattle: begin to 
hook around! or begin to move around; cattle get 
down when they are standing, where they will not— 
when the train is standing,—whv they ordinarily 
wont get down when the train ‘s running; for myself, 
I would prefer to have the cattle—I would prefer te 
have them run tweive hours longer than to have them 
stand five hours en a sidetrack; ] think there is, 1f any, 
a very slight difference in the shrinkage of horncd 
and muley cattle in transportation; these cattle which 
I have testified to shipping and upon which I base my 
opinion as to the amount of shrinkage were mixed 
horned an dmuley. 
Recross Examination. 

“OQ. Now, Mr. Burk, speaking about this hypo 
thetical corral again, where they refused to unload. 
Suppose the capacity of that was twenty cars, anda 
man had sixteen cars, would there be any excuse for 
him not unloading there on account of the size of the 
corral ? 

“A. That would depend altogether on how you 
would arrive at the capacity of the corral. 

“Q. Iam supposing that we have already arrived 
at that? 

“A. I mean would be different. Sometimes you 
might be able to put twenty cars of cattle in a corral, 
but you might be abie to get them into the corral, and 
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at the same time it would be utterly impossible to 
feed and water these cattle in the corral, even thougn 
mney were there. 

“QO. Well, suppose the regular capacity of the cor- 
ral, stated by everybody, was twenty cars. 

“A. Then what about it—what is the balance? 

“OQ. Would there be any excuse for not unloading 
@uriccount of the sizeor the corral. 

“A. I think that would be decided—that would 
be up to the man in charge of the cattle. 

“QO. You think he would have a right to refuse to 
unload? 

a Yes. 

“Q. In acorral having a capacity for twenty cars 
and he had sixteen cars, because the corral was i:ot 
big enough? 

eee yes. lit his judgement theveorral wastmos 
big enough; furthermore if the corrals had no water 
troughs in there and didn’t have any hay. 

“QO. Now, did I understand you correctly to say 
that it is impossible to feed the cattle on the ground in 
the corral, or do you mean it is just less desirable? 

“A. Why, I don’t mean to say it would be impos- 
sible to put hay out on the ground to them. 

Oy Well, isnt that the method im which they 
feed all the cattle when they are wintering them 
around through the country at different places? Feed 
them on the ground? 

“A. The method of feeding beef cattle in the coun- 


try, the method certainly is feeding on racks. 
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“OQ. How about range stock? 

“A. Range stock they feed on the ground, but thev 
trail the hay out for a long distance, where the cat 
tle cansallgeg atu: 

“Q. Not much of that hay tramped in the ground, 
set 

“A. If muddy and the cattle were running over it, 
it would be tramped in the ground. 

“OQ. Suppose the ground was frozen and snow on 
the ground ? 

“A, Ifit was dry, and if for any reason the cattle 
didn't run on the hay they probably wouldn't tramp it 
in the ground. 

“Q. The man in charge when he goes with the cat- 
tle usually rides in the caboose, doesn’t he? 

“A. No, sir—for instance in some cases I have 
ridden on the caboose, and then get off and get on the 
train ahead and try to arrange for feeding the cat- 
tle—a passenger train. 

“OQ. That is a passenger train? 

“A.  Yiesassitr, 

“©. But oma freight train, youmenersridesn tite 
car with the cattle, do you? 

A. Sometimes a man—no, don't ride with the cat- 
tle; not asa rule you don't. You ride on the caboose. 
But sometimes you have occasion to go in the car, a 
stock car, and the train might pull out. or something 
of that kind and catch you in there—helping up cattle 
that were down. 

“©. ~Biiiteyou never ride insthe catdpwitiigalie ca pe 
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between stations, as a general proposition, do you? 

“A. Asa general proposition, no. 

“OQ. Well, you have done that? 

“A. Ihave done that, yes. 

“QO. Where was that? 

“A. In shipping cattle; I remember riding between 
Pendleton and Echo one time and between the top of 
the mountain and Pendleton, a part of the time in 
tine cat. 

[O. How imany cattle didtyou have in that car? 

“A. About twenty four or twenty five. 

©O®: What size car? 

wee thirty six foot car. 

“Q. Thirty six foot and twenty four cattle. Where 
do you ride in the car? What position? 

fee ride in the car, just on the endo ileveam 
the cattle were in loose; pulled out the end door— 
pulled out the end guard to get into the car and help- 
cqdeup a steer, and | didn’t get out of there” didi 
mean to say that [ was riding with the cattle all day. 

“QO. You were on the bumper then? 

“A. Imean to say I have gotten in a car to help up 
a steer when the train would start off, and would stay 
there for length of time, and get out of there after the 
train would stop. That is all. I do not mean to say 
that [ have ever preferred riding in the car as a matter 
Oi preference t@ the caboose. 

"©: No lammetsayine tam Mr Burky asked if 
you ever do. Now, I believe you say the cattle don't 


fight as much when they are running as thev do when 
o zy te) = 
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standing still on the side track? 

“A. I believe I said that, yes. 

“OQ. But they always fight more or less, don’t 
they ? 

“A. Some cattle do and sone cient. 

“Q. Well, range horned stock, driven 150 or 200 
miles from a railroad would generally fight and climb 
over each other a good deal, don’t they? 

“x. Dheyauay. It justedepends on theca: 

“Oe Dependssentirel yronmthercattlendomiant ; 

Ax eters 

“QO. And even the gentlest cattle will fight and 
crowd each other, tramp each other, wont they? 

“A. Sometimes. 

“Q. And that is why you go along with a prod 
pole to keep them from doing it? 

“A. No, generally go along with a prod pole— 
have the prod pole to get the catile up when they are 
down. 

“QO. And they get down as a result of fighting and 
climing over each other? 

“A. Not always. Sometimes cattle tire, and when 
they come to a stand stil on a sidewtrack, the cattle 
will drop right down. As an illustration of that, the 
last shipment I had into Portland sometime ago, the 
cattle train came from Huntington to Portland, and 
the cattle just laid down and you would have to go 
around to prod them up with your pole. 

“QO. What percentage of them were lying down, 
half of them? 
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“A. No, not half of them. 

o®: They cant all lie down at oncesean ney: 

“A. No, I have never seen a car where all were 
lying down at once, no. 

“QO. And if one or two are down, the others usual- 
ly trample them, don’t they? 

“A. Yes, if they are down long enough. 

“QO. Step on him and hook and bruise them up 
pretty badly? 

“A. They might. Some instances, if one was ly- 
ing down in the end of the car—it might lie down in 
the end of the car and not get tramped over; if it lies 
down and stretches out in the middle of the car, the 
cattle would naturally step on them and fight and 
trample them, when not in the end of the car. 

“Q. There is always that danger in shipping cat- 
tle under the best of circumstances? 

“A. There is some danger—some risk. 

“QO. That is the reason you have a man along— 

“A. Same reason we take— 

“OQ. Now, I believe you said that the cattle got 
stale after shipped quite a while? 

“A. I don’t believe I said that. 

—o, Whee your pardon, if you didnt. “Phat Wa 
fact anyway isn’t it? 

“A. I don’t know what you mean. 

“Q. Any cattle will look stale after shipped a long 
distance, wont they? 

“A. Well, a man that is accustomed to shipping 
all the time and seeing cattle that are in transit all 
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the time, they may or may not look stale; sometimes 
they do and sometimes they do not. 

"©. ‘Now, take a shipnieént idm, Baler City eto 
South Omaha, for instance, if they went through on 
passenger train time, they will look stale, when they 
get to South Omaha, wont they? 

“A. I saw.a shipment that left Baker City or On- 
tario this winter, and they looked to me like cattle 
that never had been loaded at all. They were feeding 
in Pocatello. 


“Oo “They *didnimlookwstale? 

“A. Gotetommemiorsin 

“QO. Didn’t look drawn? 

“A. No, sir, looked fine. 

“QO. Wasn't bruised up at all? 

“A. No complaint on account of bruises. 
“Q. How long had they been on the train? 


“A. [don’t remember how long. All I know they 
loaded at Ontarior and first feed they made was at 
Pocatello; they looked—we commented on the good 
condition of the cattle. 

“OQ. That is approximately almost two hundred 
miles, isn’t it? 

“A. The first load run out of there— 

“QO. Approximately two hundred miles? 

“A. Oh, whatever it was. 

“Q. Suppose they had shipped them on about thir- 
teen hundred miles more, do you undertake to say 
they wouldn't look stale and drawn there? 

“A. I mean to say that they probably--to a man 
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that knows his business, that the cattle would show 
—wouldn’t look as good as if moved only 200 miles. 

Os Sure, that is what I am getting am 

“A. I didn’t mean to say that. 

“QO. So that cattle shipped a long distance, the 
cattle will look drawn and roughed up—on shipping 
a long distance? 

2] Sonictimes they do not, no. 

“OQ. Well, will you tell us an instance where you 
¢an ship sixteen cars of cattle fifteen hundred miles 
and they wont look drawn? 

“A. Yes, I can tell you an instance. 

“Q. What was the instance? 

“A. Ihave just stated you an instance. I don’t 
understand your expression ‘stale’ and drawn. 

“OQ. Well, 1 am taking your expression for that. I 
ask you now what it means? 

“A. Ihave shipped cattle in here and I have had 
them arrive here in good condition, and look to me 
and to a man who has handled cattle—they didn’t 
look stale and did not look drawn. Other times I 
have had cattle come in here that looked drawn. All 
depends upon the condition, the way the cattle were 
handled in transit. 

“QO. Well, I will ask you again and wish you would 
answer the question? 

“A. I will be glad to. 

“Q. If cattle are shipped fifteen hundred miles, the 
cattle under any circumstances will look drawn and 
stale, wont they? 
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“A. Not underany circumstances, noir 

“Q. You say that is not a faet? 

“A. Yes: 

“Q. Now, I believe you said there is a difference 
in shrink between a horned animal and a muley ani- 
mal? 

“A. Ident believe I said wtulaat. 

“OQ. Well, what do you say about it? 

“A. I said I didn’t think there would be much of 
any difference in the shrink between a horned animal 
and a muley anneal: 

“OQ. Then you think that horned animals don’t 
hurt each other there tmthe car any more than nmley 
animals in transit? 

“A. I don’t statethat either. I don'twamnt to give 
that impression. 

“QO. Well, what do you state about it then? 

“A. Naturally yes to that. It will be possible for 
horned cattle to go into the market and not shrink any 
more than muley cattle, but the horned cattle will go 
in—might be some of them bruised and some of the 
muley cattle would not be, provided each of them 
would fight in the cars in transit. That is what I say, 
and the shrink at the same time be the same. 

“Q. You prefer to ship muleys to horned cattle, 
don’t you? 

“A. Well, I would rather ship muleys than horn- 
ed cattle, yes, sir. 

Ome Why? 


“A. For the reason that they have thei® horns off. 
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They might scratch themselves and might possibly 
bruise themselves. 

“O, 
A Theysmught, yes. 
“Q. And the muleys can’t do that? 
“A. The muleys wouldn't but that would make no 


Sure. They might horn each other? 


difference. 
Redirect Examination. 


“Q. Counsel asked you if in every shipment the 
owner—the shipper didn’t assume some risk of de- 
terioration in the animals. Isn’t it a fact that this 
usual or ordinary shrinkage of seventy or seventy 
five pounds is intended to cover that risk and does 
Gower it? 

“A. The shipper always takes that into considera- 
tion when he buys cattle. 

a2 lihat is covered by the allowance oi sixty on 
seventy five pounds? 

ex It is. 

JUROR: I understood the witness to say that 
these cattle were shipped from Baker City were hali 
horned and the other half muleys? 

“A. No, the cattle that I have shipped in my own 
experience—handled in my own experience were 
about half horned and half muleys, in arriving at the 
average shrink of between forty and fifty pounds.” 

WILLIAM POLLMAN, being called as a witness 
on behalf of the plaintiff and being first duly sworn, 
testified as follows: 


I reside at Baker, Oregon, and have lived there for 
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the past twenty-three years; I am in the stock busi- 
ness, principally, and have been so engaged ever since 
I have been in Oregon; I have had experience in buy- 
ing and shipping livestock, cattle principally; I ship- 
ped myofirst cattleanethisecountnyein 92/79, wr 92, 
have been so.engaged ever since; in January, 1909, 
f{ made one test shipment of cattle frony Baker to Kan- 
sas City, or rather from Nampa to Kansas City; I 
think about eighteen hundred miles, but I couldn’t 
say because I am not familiar with the distances; 
these cattle averaged twelve hundred forty eight 
pounds; my shrink on that shipment was seventy-sev- 
en pounds to the head; and that was by actual weight 
at the loading point and where we sold them; these 
cattle were fed and watered, filled, at Kameas Cisy, 
that is the usual custom; those are the only cattle that 
! hawe shipped Wasi im recent years; I havesiadtex— 
perience in shipping from Idaho points to Portland; 
in my opinion our shrink of seventy-seven pounds per 
head would be an average shrinkage on a shipment of 
cattle from Baker City, Oregon, to South Onialia, 
weighing at point of shipment 1250 or 1260 pounds 
average and having been Eastern Oregon range cat- 
tle and having been fed for sometime on hay before 
shipment, and having been driven from the town of 
Haines to Baker City where they wereloaded before 
they were weighed, provided these cattle received the 
usual and ordinary care in such shipment; some might 
go a little more and some a little less, but I would 
consider that a fair shrink; it is the custom to feed 
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and water stock before sale unless otherwise agreed 
upon; cattle driven from Ed Cole’s pJace near Haines 
to Baker City is not subject to any shrinkage at the 
weighing place; cattle driven ten or twelve miles, is 
considered fair shrink by the party selling and also 
by the party buying. 


Cross Examination. 


Continuing, on cross examination, this witness tes- 
tified :— 

I live in Baker City; these cattle on which I made 
this test shipment, were Idaho range cattle, fed at 
Nampa, fed sugar beet pulp and alfalfa hay; these 
cattle were part horned and part dehorned cattle; 
didn’t ship by the way of Omaha; went over the Short 
iiterand Union Pacitic then to St. Joe, 1 thinkvover 
the Burlington; Iam not sure from there; I can’t say; 
I couldn’t say that the conditions are any different ov- 
er the Burlington than over the Union Pacific; I don’t 
know anything about that; I have never been over this 
road from the last feeding point, which is in Nebraska, 
to Kansas City; I would judge our cattle would have 
gone into Omaha much quicker, and with less time 
and one less feed than they would have gone into 
iKansas City, because we fed four times: I saw these 
cattle of Mr. Kidwell’s before they were shipped; they 
were good Eastern Oregon range cattle; what we 
would call the average class of our country; I would 
say that thev are good average; good cattle, you 
know; I couldn't say how these cattle of Kidwell’s 
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compared with the cattle I shipped as a test; this 
shipment was what we would call our fall cattle; these 
cattle had been fed up to January; there was some 
beef among these as I saw them; I was not among 
these cattle to look at them close; I went by them, was 
by on the road and stopped and looked at them as they 
went along; I wouldn't be in position, unless I had 
gone through the cattle with a view of doing business 
with them, of giving an opinion that would be fair; 
itis the custom to buy cattle on a four per cent shrink 
where you take them right out of the feed lot and 
drive them right onto the scales, after they have been 
fed in the morning, to give them a four per cent 
shrink; it is the custom to sell on a fill where you ship 
into the market, into the ordinary eastern market, 
or into this market, unless otherwise agreed upon, 
your cattle are fed and watered before sold; the care 
and character of the cattle has a great deal to do with 
the shrink; if the man in charge did not give the cattle 
very good care and attention in transit, they would 
shrink a good deal more than they would if he gave 
proper attention; and if the railroad company didn't 
handle them rightly, they would shrink, no matter 
how well the man took care of them; we have had our 
best men take cattle along where we have got the 
worst of it simply because we couldn’t take care of the 
cattle; then we have had other times when we had 
men that were no good went through and we had light 
shrink; one of those things you can't tell; the shrink 
depends upon both the care they get by the man in 
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charge, and by the way they are handled on the road, 
by both; both are equally responsible and equally re- 
sponsible as to the condition and care the cattle would 
have, or the condition the cattle would be in at the end 
of the run; I figure a larger percentage of bruises 
ordinarily on horned cattle than on muley, for the 
same reason that you go in a corral where there are 
horned steers, you would be a little more afraid of 
them than you would if they didn’t have horns. 

“OQ. Well, all cattle under any condition are bound 
to depreciate in shipment, are they not? 

“A. In what way? 

“Q. Both in looks and weight and value? 

“A. No, I wouldn’t say they would depreciate in 
value. In shipping your cattle, you don't shrink out 
any fat: if you have good quality in your cattle, you 
don’t lose any of that. 

"Ore That is youdon t loseany flesh ; 1asejusteeie 
filling that comes out? 

“A. Cattle if they are handled well will come out 
in much better shape or in good shape than if badly 
handled or jammed around. 

“OQ. Iam afraid you don’t understand me. You 
don’t mean to say that in shipping stock a long dis- 
tance on the train they will increase in looks and 
value? 

“AY No, sim 

°O. So thiat ityis a fact that all stock will depre- 
ciate in looks and value when they are shipped a long 
distance? 
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“A. No, I don’t think they should depreciate in 
value. 

“QO. You think they hold their own? 

“A. Mes, th@y. lrold trem, own, .as far as) valutemis 
concerned. 

“Q. Then why do you fill them at destination? 

“A. Why do we fill them? 

Olt 

“A. Didomtsay they don't shtink in weichn 

The deposition of ALBERT NOE, heretofore tak- 
en in this cause at Omaha, Nebraska, was read in evi- 
dence as follows :— 

I live at Omaha, Nebraska; am sixty seven years of 
age; have lived in Omaha for the past twenty five 
years; 1am cattle salesman for Clay Robinson Com- 
pany, South Omaha; have been so engaged for twenty 
five years; selling cattle a good deal longer than that; 
Clay Robinson Company do business in South Oma- 
ha; Clay Robinson Company do a heavier cattle com- 
mission business than any other firm there; I remem- 
ber the sixteen carloads of cattle, 396 head, consigned 
by J. C. Kidwell to Clay Robinson Company which 
arrived about December 20th, 1909, at South Omaha; 
I sold them on the 20th day of December, 1909; I was 
looking it up today so that I could see the date; I 
knew that it was along the latter part of December; 
it was the 20th day; I sorted them myself—shaped 
them up and sold them, and I had a good chance to 
notice them; I observed them carefully; they were 


flesh mostly—some feeders; there was quite a num- 
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ber of the cattle that showed car bruises; they had to 
Gelletor less "price than they do where there are 10 
bruises shown; I do not remember anything else con- 
cerning the condition of these cattle other than what 
I have stated; when cattle are handled by commission 
firms at the stockyards, they are weighed at the stock- 
yard scales; we have several places to weigh, and 
where we have lots of cattle and they are crowded we 
take the other scales; the stock yards company have 
a weighmaster who weighs them, but you can put 
them on the scales and weigh them yourself; the 
weighing is not done at any particular time; whenev- 
er we think they are ready for it to be done; the cat- 
tle are not weighed when they first come from the 
ears;no they are fed and watered and sold before they 
are weighed; I sold these cattle to Swift & Company 
and W. I. Stevens; I sold 57 head in two bunches and 
one single one besides to Swift & Company; taking 
them in bunches, I sold the first bunch of twenty 
three head weighing twenty-eight thousand seven 
hundred pounds to Swift & Company at four dollars 
and sixty cents per hundred; the next bunch was thir- 
ty-three steers, sold to Swift & Company, weighing 
thirty-eight thousand two hundred pounds at four 
cents a pound, and one other steer weighing nine hun- 
dred pounds to Swift at $3.75 per hundred; we sold 
three hundred twenty-nine head to Stephens, weight 
three hundred fifty thousand four hundred sixty 
pounds at four dollars and thirty cents per hundred, 
and ten head to Stephens, weight ten thousand six 
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hundred forty pounds at three dollars and fifty cents 
per hundred; the total wereht of all of thesescatte 
was 428,900 pounds; I am familiar at all times with 
the market, price aid walue of cattle in thesyardspat 
South Omaha; these cattle were sold at the market 
price on the day on which they were sold December 
20thy [909% Issold *thesescattlestor the best price! 
could get for them in the condition in which they 
were; these cattle came from Oregon; I don’t remem- 
ber the starting point; I figured up the other day what 
would be the average weight of these three hundred 
and ninety six head of cattle in controversy in this 
suit when they were sold in South Omaha, but I don’t 
remember now; it is merely a matter of computation, 
but I don't remember; those cattle would be classed 
as good fair Oregon; when they arrived there were a 
few that we could sell for western beef; we sorted 
thm out, but there were few western beef—not many 


beef—they were lacking in flesh—a few possibly. 


“Q. And how would the loss of from 160 to 167 
pounds on each animal so shipped as described in the 
last question affect the market price in South Omaha 
per pound on December 20th, 1909? 

“A. Ifit was shrinkage in flesh, it would affect it 
considerable, as they should not sell the same. They 
would have to be sold as feeders.” 


Cross Examination. 


Continuing on cross examination, this witness tes- 
tiitede 
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We have not sold a great many cattle from Oregon, 
lately ; not the last few years; but we have sold a good 
many; cattle raised in that country wont average as 
high as cattle raised in other parts of the country; 
but we get some very high grade cattle from there; 
they don’t average as high as those raised further 
east—not as high a grade; cattle are classed as to 
quality—good, choice and fair; the cattle in contro- 
versy in this case we call good fair bunch of Oregons; 
I consider that we got the market price for them on 
that day for that class; we classed them as fair and 
good; the market was a little bit higher on that day 
than it had been for several days before, not much 
compared with the third day before, that would have 
been Saturday and we don’t have a cattle market on 
Savunday; I think, if 1 remember, the market was 
stronger than on Friday, but I don’t remember just 
how much stronger; have not looked it up closely and 
don’t remember exactly; there is a difference in class- 
ification of cattle if they are fat and thin, the fat cat- 
tle are called beef and the thin feeders ; there is no sig- 
nificance to the term cattle; there are fat steers and 
fat heifers and we call them beef; feeders could be 
cows, heifers or steers; only a small portion of these 
cattle were sold as beef; we classed them as fair to 
good; there can be fair to good beef and fair to good 
feeders; we called them a fairly good bunch of Ore- 
gon cattle. 

ite deposition of |” 1) SULLIVAN, havine been 


Meretorore taken at Oimalia, Nebraska, was read as 
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follows :— 

My name is J. T. Sullivan; I live at 1212 North 25th 
street, South Omaha; I am foty seven years of age; 
and am assistant catthe salesmanamder Mtr, Noe ter 
Clay Robinson Company; I have been so engaged for 
twelve or thirteen years; have worked for Clay Robin- 
son Company since 1888; I was a hog salesman for 
them for awhile prior to the time I became a cattle 
salesman for them; I remember these 396 head of cat- 
tle in controversy in this suit; I saw them at South 
Omaha; these cattle looked stale when they arrived; 
they did not look like cattle that were fresh; they 
looked like they had been held at different places; 
their hair turned in like— that is what we term stale 
cattle; some of them were bruised; this condition af- 
fects the selling price; they don’t bring the same price 
as fresh cattle; we have to sell them for less than 
fresh cattle, of course; the bruises would affect the 
selling price of the cattle, but of course, that would 
depend upon the kind of bruises they were; I cannot 
give the extent of these bruises, but the cattle were 
bruised some and showed rubbing in the cars; this 
would lower the selling price, of course; I have had no 
experience in shipping cattle from points as far west 
as Huntington, Oregon, or American Falls, Idaho; 
from my own experience I know nothing about the 
weight of cattle at point of origin, but cattlemen have 
often told me the weight of cattle at the point of orig- 
in; I don't know as I have had any experience in the 


reputed weight of cattle at a point of origin as far 
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west as Oregon outside of this particular bunch of 
cattle; I suppose I am acquainted with the reputed 
weight of cattle at a point of origin one thousand 
miles distant from Omaha; if the reputed weight at 
point of origin be 1250 pounds, the ordinary and usual 
shrinkage when they arrive at South Omaha would 
be about one hundred pounds per head on that weight of 
cattle; it might run less than that, it depends upon the 
erie, | am familiar with the market price in the 
month of December, 1909; at South Omaha; I know 
what these cattle sold for; if these cattle had suffered 
only the usual shrinkage they having more flesh, they 
would have brought more money; they would have 
brought considerable more money—lI couldn't say just 
how much. 
Cross Examination. 

On cross examination, this witness testified: 

Iam engaged daily in handling and selling stock at 
South Omaha; have been since the 20th of December, 
Wweo, | do not attempt to remember every loader 
cattle that I have handled; I wouldn’t say that I fre- 
quently receive shipments of cattle that have as many 
in as this bunch of cattle, but we do sometimes; I have 
looked up the records on these cattle; did not receive 
tke best price for these cattle; any man can tell stale 
cattle from fresh cattle; I don’t know whether or not 
there was a caretaker with these cattle; I did not see 
him; but I presume so; cattle that have been shipped 
fifteen hundred or two thousand miles are never as 
fresh as cattle that arrive from nearby points; they 
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are always more or less tired, but not necessarily 
bruised; we have a good many cattle come from that 
far and arrive in good condition; sometimes cattle 
shipped twelve and fifteen hundred miles to two thou- 
sand miles would show no more bruises than steers on 
a farm; a good deal of these bruises might have been 
caused in the pens; I believe so; they showed rubbing 
in the cars; all of these bruises might have occurred 
outside of the cars; they might have been bruised by 
driving them into the cars, or into the pens in the 
yards; and they might have been bruised while they 
were being reloaded at points where they were unload- 
ed en route; possibly they might have been bruised 
being unloaded into the pens after they arrived in 
South Omaha, but the chances are that thieyewere 
that way before they were unloaded at South Omaha; 
T did not see these cattle when they first arrived at 
South Omaha; I saw these cattle ;when they came 
from the chute; they are first taken from the cars to 
the pens; they are divided wp and put in«where there 
will be room enough; we do not feed them; we have 
no rule as to how many cattle shall be placed in a pen 
of a certain size, but we never crowd them and give 
them a fair chance with room enough to rest: cattle 
sometimes receive bruises and cuts after they are un- 
loaded at South Omaha; after they are put into the 
pens they are sorted over and separated into beeves, 
feeders, etc.; possibly some bruises might be caused 
by cutting them out or sorting them. 

JAMES G. KIDWELL, being recalled as witness 
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in his own behalf, testified as follows :— 

“Q. I wish you would look at your memorandum 
and sce just what time you were loaded and ready to 
leave American Falls, Idaho? 

ee Four tery p. m., December ninth, 

“QO. You testified yesterday in your direct exam1- 
nation as to the dimensions of the stock yard at Sho- 
shone, I wish you would state whether or not that 
was based on an estimate or on actual measurement? 

“A. The last time I was there, I measured it; step- 
ped the first time and mesaured the last; eighty five 
feet wide, one corral, 125 feet long; the runway across 
the outside or end 85 feet was fifteen feet outside. I 
have the diagram of it if you want to see it.” 

Counsel for plaintiff here offered in evidence a 
pamphlet for the purpose of showing the distance be- 
tween the various stations on the line of the defend- 
ant’s railroad testified to and also map showing loca- 
tions, which was received in evidence and marked 
Selaintifis Exhibit No. 1,” and which was and is in 
words and figures as follows. 

Miles. Station. 


0 Granger. 
8 Moxa. 
16 Nutria. 
25 Opal. 


oo) Waterfall. 
39 Diamond-ville. 
40 Kemmerer. 

{ 42 Moyer Junction. 


162 James G. Kidwell vs. 


Miles. 


Station: 
Fossil. 
Nugget. 
Sage: 
Beckwith. 
Pixley. 
Cokeville. 
Border. 
Pegrama. 
Dingle. 
Montpelier. 
Novene. 
Manson. 
Rose. 
Stockyards. 
Soda Springs. 
Alexander. 
Way. 
Bancroft. 
Pebble. 
ava. 
dopa 
McCammon. 
Ole 
Inkom. 
Portneutf. 
Pocatello. 
Michaud. 


American Falls. 


Coolidge. 
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Miles. 


210 
2o7, 
289 
304 
314 
322 
Jal 
338 
345 
651 
358 
367 
374 
SS 
385 
394 
404 
415 
425 
437 
445 
449 
459 
468 
474 
483 
49] 
494 
501 


Station. 
Wapiti. 
Minidoka. 
Kimama. 
Owinza. 
Dietrich. 
Shoshone. 
Tunupa. 
Gooding. 
Pollen 
Bliss. 
Ticeska. 


King Hill. 
Glenns Ferry. 


Hammett. 
Medbury. 


Reverse. 


168 


Mountain Home. 


Cleft. 
Orchanee 
Owyhee. 
Mora. 
Kuna. 
Nampa. 
Caldwell. 
Notus. 
Parma. 
Nyssa. 
Aireadia. 
Ontario. 
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Miles. Station. 


50 Fossil. 
56 Nuggets 
63 Sage. 


VE Beckwith. 

ad Pixley. 

83 Cokeville. 

92 Border. 

98 Pegram. 
108 Dingle. 
1S Montpelier. 
129 Novene. 
136 Manson. 
140 Rose. 
145 Stockyards. 
146 Soda Springs. 
52 Alexander. 
156 Way. 
162 Bancroft. 
170 Pebble. 


Mae Bava. 

184 Topaz. 

191 McCammon. 
196 Omni x. 


Z02 Inkom. 

208 Portneuf. 

214 Pocatello. 

223 Michaud. 

239 American [alle, 
247 Coolidge. 
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Miles. 


256 
Zia 
2a 
304 
314 
922 
ool 
338 
345 
sol 
358 
07 
374 
er) 
385 
394 
404 
415 
425 
437 
445 
449 
459 
468 
474 
483 
491 
494 
501 


Station. 
Wapi. 
Minidoka. 
Kimama. 
Owinza. 
Dietrich. 
Shoshone. 
Tunupa. 
Gooding. 
Fuller. 
Bliss. 
Ticeska. 
King Hill. 
Glenns Ferry. 
Hammett. 
Medbury. 
Reverse. 
Mountain Home. 
Cleft. 
Orchard. 
Owyhee. 
Mora. 
Kuna. 
Nampa. 
Caldwell. 
Notus. 
Paria: 
Nyssa. 
Apeadia. 
Ontario. 
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Miles. Station. 

505 Rayette: 
518 Weiser. 

moe Old’s Ferry. 
539 Blakes. 

341 Huntington. 

Thereupon the defendant moved for a nonsuit as 
follows: 

“Comes now the defendant, the Oregon Short Line 
Railroad Company and moves the Court for a judg- 
ment of non-suit upon the ground that a sufficient 
case has not been made to submit to the jury. 

“First, whatever if any delay or shrinkage above the 
normal shrink, as shown by the evidence, was caused 
by circumstances and conditions over which this de- 
fendant had no control and for which a carrier is nev- 
er held liable'as a miatter of lags. 

“Second, the plaintiff cannot recover for alleged 
extra feed bill at Valley for the reason that his wit- 
nesses testified that it was the custom to stop and 
ieed cattle at that point in order to fill them up and 
rest them forme Omahasmarket. linlamy eventurme 
defendant was in no wise connected with the delay at 
Valley. 

“Third, no recovery can be had in this case on ae- 
count of the alleged rough handling of the stock, for 
the reason that plaintiffs’ witnesses stated that the 


jars and shakes referred to might have been the inci- 


dental jars and shakes incident to the operation of a 


long freight train under ordinary circumstances. 
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“Fourth, There is no evidence showing or tending 
to show that plaintiff's stock was injured through 
the negligence of this defendant while in transit, and 
for this reason a verdict for the plaintiff would be 
founded upon mere conjecture and speculation. 

“Fifth, Plaintiff failed to prove that he gave notices 
to the defendant of his alleged claim within ten days 
of unloading the stock at destination and before the 
stock had been intermingled with other stock, as re- 
quired by the contract of shipment.” 

Which motion for a non-suit the Court then and 
there sustained as follows: 

“This complaint alleges that on the fourth day of 
December, the defendant railroad company received 
at Huntington three hundred and ninety eight head 
of cattle in good condition of a certain average value 
for transportation over the aforesaid railroad and the 
Union Pacific Railroad Company to South Omaha, 
Nebraska. That is the cause of action set out in the 
complaint; alleges that it was received for that pur- 
pose, which would make it, on the face of the com- 
plaint, a through shipment, and in addition to that 
it was so treated by the parties, because afterwards 
Mr. Kidwell applied for and received the return of his 
over payment. So, taking the complaint as it alleges, 
i inier thatmt is stated in the record as a throwgh 
shipment, and if it was a through shipment, it was 
made under this bill of lading 


<3? 


Baker City and was received by the defendant com- 


because it originated ai 


pany at Huntington under this particular bill of lad- 
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ing, which was set out in the answer and admitted 
be the reply. So tliat 1 take it the @iestiononethis 
action, and the only question necessary now for the 
court to determine is whether or not the plaintiff has 
complied with the clause in this contract which re- 
quired him to make a claim for damages within ten 
days from the date of unloading the shipment at des- 
tination and before the stock had been mingled with 
other steck. Now theonly evidence inregard to that 
claim is the testimony of Mr. Kidwell that he told 
some of the agents along that line that he would have 
a claim, that he would put in a claim, or some lan- 
guage of that kind, but there 1s no evidenceseever 
did put in a claim, and I don't understand for a ship- 
per to simply tell a station agent along the road that 
he proposes to put in a claim is a compliance with the 
provisions of this contract. That claim was to be put 
in in accorglance with the terms of this agreement af- 
ter the stock had arrived, and in order to be a claim, 
it seems to me it should specify in some way the na 
ture and character of the damages, so the company 
might be prepared to make settlement if it desired to 
do so, or investigate it, but it isn’t enough for the ship- 
per to complain to the agents along the way that he 
proposes to put in a claim, unless he proceeds to do it. 
Under that Washington case, as | remember it, the 
claim was in fact put in but after ten days and it was 
a question of waiver, rather thamiailure to pute ties 
claim at all, and the court held it was a case of waiver, 


ihe same as the case here of Kidwell & Casivell against 
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the Southern Pacific. In that case Kidwell & Caswell 
proved it was waived, because he took up the case and 
Was put off from time to time. In this case there is no 
provision of that kind, and I don’t see any other way.” 

I have examined with care this motion for a direci- 
ed verdict upon the ground, among other things, that 
no claim for damages was presented by the shipper as 
required by the contract of shipment. Now, it is said, 
in the first place that there are two shipments—two 
separate shipments alleged in the pleadings and that 
ihe contract entered into at Baker City could apply 
only to the first shipment, or the shipment from Bak- 
er City to Minidoka. Now, the complaint plainly al- 
leges a shipment from Huntington over the lines of 
@fe Sort Line and Union Pacific to South Omaha; it 
alleges that the stock were billed to the consignee at 
Minidoka, it being the intention of the plaintiff, as 
known to the defendant to continue the transportation 
from Minidoka to South Omaha, and that when the 
stock arrived at Minedoka, what is now claimed to 
through to South Omaha. The complaint then al- 
leges that during the shipment from Huntington to 
South Omaha, the stock were held in confinement 
more than 36 hours without food and opportunity to 
rest, and that when they arrived at South Omaha they 
vere d@anmeed to a certain amount, and a claim is 
made for the damages to the stock incurred en route. 
There is no separate cause of action set out in the com- 
plaint. It is not alleged that there was a shipment 
from Huntington to Minidoka and that certain dam- 
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ages occurred on that shipment, and that there was 
another shipment from American Falls to South Oma- 
ha and that certain damages occurred on that ship- 
ment, but it is alleged as one cause of action and as 
one continuous shipment over the Short Line and its 
connecting carriers, so that J am unable to construe 
the complaint in any way other than as one continu- 
ous shipment, and this is borne out by the testimony 
in theseaserand the conductof the parties. When tlie 
stock arrived at Minidoka, what is now claimed to 
be the end of the first shipment, the consignee refused 
to unload them—refused to take them off the train. 
If that was the end of the contract, it was his duty to 
do that; the company was under no obligation to car-- 
ry them any further for him except on one shipment, 
but he refusedito unload them at that place becance 
there was no proper stock yard for rest and feed, 
which implies he considered it a continuous shipment 


and a place should be provided—a place where they 


and not the end of the contract of car- 


could be fed 
riage. In addition to that, the proof all through the 
trial has shown or indicated a claim on the part of the 
plaintiff for damage occurring during the entire ship- 
ment, so I take it this must be held and construed to 
be an action to recover damages for the entire ship- 
ment and on one contract. Now, thesshipment was 
made originally under a special contract, special agree- 
ment in which it was stipulated that unless claim for 
loss or damage or detention are presented within ten 
Gavs from the date of the unloading of the stock at 
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destination and before the stock has been intermin- 
eled with other stock, such claim shall be deemed 
waived and the carrier and each thereof shall be dis- 
charged of liability. Now, this provision has been 
held by the courts of Oregon and by the courts gener- 
ally to be a reasonable and valid stipulation and one 
that the shipper is required to comply with before he 
has a cause of action against the transportation com- 
pany, and its purpose if manifestly to enable the car- 
rier to make inquiry as to the amount of the damages 
in the first place—give him an opportunity to make in- 
quiry as to the amount of the damages before the 
stock has been mingled with other stock; and in the 
second place, give it an opportunity to settle the claim 
if it is desired to do so without action, and under this 
provision, as I understand the law, the shipper can- 
not maintain an action until he makes his claim unless 
it has been waived by the action and conduct of the 
carrier. Now, many cases have been cited and my at- 
tention has been called to several cases holding that 
where the contract of shipment is to a destination off 
of the line of the initial carrier, at which time the ini- 
tial carrier has no agent, certain stipulations in the 
contract are void because they are unreasonable. Now, 
in the Minnesota, Texas, Missouri and Illinois cases 
to which my attention has been called, the action was 
wgaimst the initial carrier and the contracts provided 
that the notice of claim for damages should be given 
to the agent of the initial carrier and before the stock 
was removed, and the courts held that this stipulation 
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was unreasonable and void where the destination was 
at a point not on the line of the initial carrier and at 
which the initial carrier had no agent to whom claim 
for damages could be made. [n the Virginia case the 
contract provided that the claim must be filed with 
the carrier, assording to law within five days, and the 
Utah case holds that a provision similar to this in this 
contract would not be presumed reasonable but the 
burden was on the railway company to show that it 
was reasonable in fact, and that is not in line with the 
decision in this state, nor, as I understand, in line with 
the general authorities upon this question. 

Now it may be and is quite probable that under this 
contract, since the claim for damages must be made at 
the point of destination, that a claim made to the 
agent of the connecting carrier at that place would 
have complied with the terms of this contract. In oth- 
er words, it is probable that this contract contemplat- 
ed that the agent of the connecting carrier at the point 
of destination should be the agent of the initial carrier 
and any of the connecting carriers for the purpose of 
receiving a claim for damages, but in this case the evi- 
dence shows that no claim for damages was made at 
all. Air. Kidwell says that he told the agents along 
the line, several of them, and J believe at South Oma- 
ha, that he would make a claim for damages, or that 
he would insist upon a claim, but he did not make 
any; he did not undertake to make any formal claim 
for the loss or damage, and as I view the law, that is 
a condition precedent to his right to maintain this ac- 
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tion, and under that view I am constrained to hold 
that the motion for a non suit is well taken and should 
be allowed. 

To which ruling of the court counsel for the plain- 
tiff then and there excepted, which exception was al- 
lowed by the court. 
mere STATES OF AMERICA, 

District of Oregon—ss. 

The foregoing billl of exceptions contains all the 
proofs make, evidence adduced, and proceedings had, 
upon the trial of this action before me, R. S. Bean, 
Judge of the District Court of the United States for 
the District of Oregon. 

And, now, that the foregoing matters may be made 
a part of the record, the undersigned, judge of the 
Mirewict Court of the United States for the District 
of Oregon, at the request of the plaintiff, James (Ge 
t.idwell, doth hereby allow, settle and sign, within the 
time allowed by the law and the order of this court, 
the foregoing bill of exceptions, and order the same 
to be filed. 

Dated this 29th day of August, 1912. + 

IMs. TAN, 
District Judge. 
[Endorsed]: Bill of Exceptions. Filed Sep. 20, 


O12. 
PN, CANNON, 


Cletialel, S. District Court. 


And afterwards, to wit, on the 3 day of December 
1912 there was duly filed in said Court, a Petition 


re James G. Kidwell vs. 


for Writ of Error in words and figures as follows, 
to wit: 


[Petition for Writ of Error. ] 
( Title.) 


To the Honorable the Judges of the District Court 
of the United States for the District of Oregon: 


Your petitioner herein, James G. Kidwell, brings 
this, his petition for a writ ©f etror towthe Dismict 
Court of the United States for the District of Oregon, 
and thereupon your petitioner shows :— 


That on the 11th day of June, 1912, there was ren- 
dered and entered in the District Court of the United 
States for the District of Oregon a judgment against 
your petitioner in favor of the above named defend- 
ant, tle Oregon Short LinewRailroad Company, what 
the complaint of your petitioner herein be dismissed 
and that said defendant recover its costs and disburse- 
ments from your petitioner herein taxed at $256.85, 
and that execution issue therefor in an action thereto- 
fore begun and then pending therein upon a trial of 
said action and the sustaining of the defendant’s mo- 
tion for a nonsuit by the court; and your petitioner 
shows that there was manifest error in the record and 
proceedings had in said cause and in the rendition of 
said judgement to the great injury and damage of your 
petitioner all of which error will be made more fully 
to appear by an examination of said record and es- 
pecially by the bill of @xceptions by “our petitioner 


tendered and filed therein and by the assignment of 
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errors filed herewith. 

To the end, therefore, that the said judgment and 
Peaeecdines may be reviewed by the United States 
Circuit Court of Appeals for the Ninth Circuit, your 
petitioner now prays that a WRIT OF ERROR may 
bemissited directed to the said District Court of the 
United States for the District of Oregon returnable 
according to law and practice of the Court, and that 
mere be directed to be returned pursuant thereto a 
true copy of the record, bill of exceptions, assign- 
ments of error, and all proceedings had in the said 
cause in which said judgment was rendered against 
your petitioner that the same may be removed into 
the United States Circuit Court of Appeals for the 
Pile Circuit, to the end that the error, if any las 
happened, may be duly corrected and full and speed, 
justice done your petitioner, and that the judgmen: 
rendered in this cause may be reversed and held for 
naught and said cause be remanded for further pro 
ceedings, and that an order may be made fixing the 
amount of bonds in said cause upon said writ and for 
such other orders and process as may be required 
mercin. 

SL ARPST MINES SHARPSTEIN 
and KING @ SAX LON, 
Attorneys for Plaintiff and Petitioner. 

Bendorced | MePetition tor Writ of Error. Filed 
mec, 3, 1912. 

oie AN NON, 
Glegin) 5. Dist. Court, 


174 James G. Kidwell vs. 


And afterwards, to wit, on Tuesday, the 3 day of De- 
cember 1912 thesame being the -....... Judicial day 
of the Reéeular November 1912 Term: of cand 
Court; DPiestnt: the Honorabic KR. 3. ei 
United States District Judge presiding, the fol- 
lowing proceedings were had in said cause, to- 
wit: 

[Order Allowing Writ of Error. | 
( Title.) 

Now at this time comes the plaintiff by IF. M. Sax- 
ton, of counsel, and presents to the Court a Petttien 
praying for the allowance of a Writ of Error in the 
above entitled cause and also presents with said Pe- 
tition his assignments of error and moves the Court 
for an order allowing said Writ and fixing the amount 
of bonds to be given by said petitioner thereon. 

Whereupon, it is Ordered that a Writ of Error ii 
this cause be and the same is hereby allowed as prayed 
for in said Petition and that said plaintiff give a bond 
as provided by law in the sum of One Thousand Doi- 


lars. 


ReS BA 
Judge. 

And afterwards, to wit, on the 3 day of December, 

1912 there was duly filed in said Court, Assign. 

ments of Error in words and figures as follows, 

to wit: 

[Assignments of Error. ] 
( Title.) 


om : . 6 : 
Comes now the plaintiff and files the following As- 
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signinent of Errors upon which he will rely upon his 
prosecution of the writ of error in the above entitled 
cause, to wit:— 

I. 

That the District Court of the United States for the 
District of Oregon erred in sustaining defendant’s mo- 
Mmoneror a 1oustit upon the trial of said cause after 
plaintiff had introduced his testimony and rested. 

Ne 

That said Court erred in rendering judgment 
against plaintiff and in favor of defendant dismissing 
said cause upon the completion of plaintiff's testi- 
mony upon the trial of said cause. 

WHEREFORE, The Plaintiff prays that the Jude- 
ment of said Court be reversed and that said cause be 


remanded for a new trial. 


Sarak PSU EMINGY SHARE STEMS 
and WING & SAXTON: 
Attorneys for Plaintiff. 


[ Endorsed] > Assicument ot Berors. etiiled) Deep. 


1912. 
A. M. CANNON, 
Clerk U.S: District Count: 


Paid atterwards, to wit, on thes day of December 1912 
there was duly filed in said Court, a Bond in 


words and figures as follows, to wit: 
[ Bond. ] 
(Wiites 
Poy SALI MEAN BY THESE PRESENTS, 
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That We, James G. Kidwell, and H. H. Trowbridge 
and J. C. Lonergan are held and firmly bound unto 
the defendant, Oregon Short Line Railroad Company, 
in the sum of One Thousand Dollars, to be paid to the 
said Oregon Short Line Railroad Company, its suc- 
cessors and assigns. 

To which payment, well and truly to be made we 
bind ourselves, and each of us jointly and severally, 
and our heirs, executors and administrators firmly 
by these presents. 

Sealed with our seals and dated this 30th day of 
November 1912. 

WHEREAS, the above named James G. Kidwell 
has sued out a writ of error in the United States Cir- 
cuit Court of Appeals for the Ninth Circuit to reverse 
the judgment in the above entitled court entered by 
the District Court of the United States for the Dis- 
trict of Oregon. 

NOW, THEREFORE, the Condition of this obli- 
gation is such that if the named James G. Kidwell 
shall prosecute said Writ to effect and answer all 
costs if he shall fail to make good his plea, then this 
obligation shall be void, otherwise to remain in full 
fenee and Virtue, 

JAMES Go DD Wr ieee 
iH, A. Tey BRIDGE: 
CG EONEERGAN 
United States of America, 
District of Oregon.—ss. 
1, H. H. Trowbridge andl, J. Cc. Eomtrean eme 
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first duly sworn, depose and say: that I am one of the 
sureties in the foregoing bond, that I am a resident 
and householder within said district and that I am 
worth in property situated therein the sum of Two 
Thousand Dollars over and above all my just debts 
and liabilities and exclusive of property exempt from 
execution. 
BE TRO Wie RaGiee 
i-¢. LONER Ea 

Subscribed and sworn to before me this 30th day of 
November, 1912. 

JOE Ss C@liNe 
Notary Public for Oregon. 

(Votarial Seal) 


Examined and approved this 3 day of Dec. 1912. 
kK. Sab ea 
Judge. 
[Endorsed]: Bond. Filed Dec. 3, 1912. 
A. M. CANNON, 
Clerk U.S; Dist Couns 


And afterwards, to wit, on the 4 day of December 
1912 there was duly filed in said Court, a Writ 
of Error in words and figures as follows, to wit: 

[ Writ of Error. | 
in the United Statcs Circuit Court of Appeals for the 
Ninth District. 

feoMtES G. KIDW ELL, 

Plame in Error, 


175 James G. Kidwell vs. 


OREGON SHORT LINE RADLROAD “COM 
PANS a Gonpenation: 
Defendant in Error. 


THE UNITED STATES OF AMERICA,—ss. 
THE PRESIDENT OF TEE UNTT ED Se 
OF AMWwRmIIC A. 

To the Judges of the District Court of the Wnhited 
States tonne District on Oregon: 

GREETING: 

Because in the records and proceedings, as also in 
the rendition of the judgment of a plea which 1s in the 
Distmet Court berore the Honorable R. 5S) Beansonte 
of you, between James G. Kidwell plaintiff and plain- 
tiff in error, and Oregon Short Line Railroad, a cor- 
poration, defendant and defendant in error, a mani- 
fest error hath happened to the great damage of the 
said Plaintiff in Error, as by complaint doth appear; 
and we, being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice 
done to the parties aforesaid, and, in this behalf, do 
command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things con- 
cerning the same, to the United States Circuit Court 
of Appeals for the Ninth Circuit, together with this 
writ, so that you have the same at San Francisco, 
California, within thirty days from the date hereof, 
in the said Circuit Court of Appeals to be then and 
there held; that the record and proceedings afore- 


said, being then and there inspected, the said Circuit 
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Court of Appeals may cause further to be done therein 
to correct that error, what of right and according to 
the laws and customs of the United States of America 
should be done. 
rer l NE Sse the HONORABLE EDWARD 
DOUGLAS WHITE, 
Chief Justice of the Supreme Court of the United 
states this 3 day of December 1912. 
ae S. | A. M. CANNON, 
Clerk of the District Court of the United 
States for the District of Oregon. 
Tee ea eee Deputy. 
emcorsed|: Writ of Error. Filed Dec. 4, 1912. 
A. M. CANNON, 
Clerk Us SssDistnet Court, Orecou 


Amd aiterwards, to wit, on the 3 day of December 
1912 there was duly filed in said Court, a Cita- 
tion on Writ of Error in words and figures as 


follows, to wit: 
[Citation on Writ of Error.]| 


In the District Court of the Umited States for the 
District of Oregon. 


Pewis G. KIDWELL, 
Piainttit. 


VS. 
OREGON SHORT LINE RAILROAD COM- 
EN Y amor poration, 
Defendant. 
United States of America, 


District of Oregon—ss. 


180 James G. Kidwell vs. 


The President of the United States to the Oregon 

Short Line Railroad Company, a Corporation, 
GREETING: 

You are hereby cited and admonished to be aud 
appear before the United States Court of Appeals tor 
the Ninth Ciretit, at San Francisco, Galitomia, wine 
in thirty days from the date hereof, pursuant to a writ 
of error filed in the office of the clerk of the District 
Court of the United States for the District of Ore= 
gon in the above entitled cause, wherein James G. 
Kidwell is plaintiff in error and you are defendant in 
error, to show cause, if any there be, why the jude- 
ment in the said writ of error mentioned should not 
be corrected and speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Edward Douglas White, 
Chier Justice of the United States, this 3rd day 
Decenaber, 1912. 

K. 5. BEANS 
Judge. 

Due service of the foregoing citation is hereby ac- 

cepted in Multnomah County, Oregon, this 3rd day of 


December, 1912. 
AWG, SPENCE 


of Attorneys for Defendant, Oregon 
Short Line Railroad Company. 
bendor@ed|]: Citation PiledsDeers. 1712. 
Pele CANNON, 
Clerk U.S Dictricr Couns 
And afterwards, to wit, on Tuesday, tlte 31 day of 


Oregon Short Line Railroad Co. 181 


December 1912 the same being the........ Judicial 
day of the Regular November 1912 Term of 
said Court; Present: the HONORABLE R. 5. 
BEAN United States District Judge presiding, 
the following proceedings were had in said cause, 
to-wit: 

[Order Enlarging Time to File Record. | 


In the District Court of the United States for the 
District of Oregon. 
lees G. KIDWELL, 
Je eynaiannt, 
Vs. 
OREGON SHORT LINE RAILROAD COM- 
PANY, a corporation, 
Defendant. 
December 31, 1912. 

Now, at this day, for good cause shown, it is or- 
dered that plaintiff’s time for filing the record and 
docketing this cause on writ of error in the United 
States Circuit Court of Appeals-Ninth Circuit, be, 
and the same is hereby, enlarged and extended ninety 
days from this date. 

CES, WOE aan TON, 
Judge. 


No. 2247 
In the 


United States Circuit Court 
of Appeals 
For the Ninth Circuit 


JAMES G. KIDWELL, 
Plaintiff in Error, 


VS. 
OREGON SHORT LINE RAIL- 
ROAD COMPANY, a Corporation, 
Defendant in Error, 


BRIEF OF PLAINTIFF IN ERROR. 


Writ of Error to the District Court of the United States 
for the District of Oregon. 


SHARPSTEIN & SHARPSTEIN of Walla Walla, 
Washington, and KING & SANTON, of Portland, 
Oregon, 

Attorneys for Plaintiff in Error. 

P. L. WILLIAMS, of Salt Lake City, Utah, and 
W. W. COTTON, A. C. SPENCER and W. A. 
ROBBINS, of Portland, Oregon, 

Attorneys for Defendant in Error. 
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STATEMENT. 


This action was instituted by the plaintiff in error, 
James G. Kidwell, hereinafter called the plaintiff, 
against the defendant in error, the Oregon Short Line 
Railroad Company, hereinafter called the defendant, in 
the Circuit Court of the State of Oregon for the County 
of Baker for the recovery of $4,927.00, as damages 
suffered by the plaintiff by reason of the shipment of 
16 carloads of cattle from Baker, Oregon, on December 
3, 1909, over the line of railroad of the defendant. On 
petition of the defendant said cause was removed to the 
Circuit (now the District) Court of the United States 
for the District of Oregon. The cause having been put 
at issue by the pleadings came on for trial on July 7, 
1912, before Judge R. S. Bean and a jury; and the 
plaintiff having introduced his testimony and rested, the 
defendant filed its motion for a nonsuit, which motion 
was sustained by the Court and a judgment dismissing 


said cause granted and entered. 


The only assignments of error are the sustaining of 
said motion for a nonsuit and the granting of said 


judgment dismissing said cause. 


POINTS AND AUTHFIORITIES. 
I 


Where a carrier keeps livestock in its cars for more 
than twenty-eight consecutive hours, contrary to the 


vs. So.Pac.,157 Fed.459, 463. 

, ws. Kansas City Southern Ry. 
,189 Fed.471,479. 

_ vs. Union Pac.169 Fed. 68. 
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provisions of the statute, such act constitutes negligence 
per se, and the carrier is liable not only for the penalty 
prescribed, but also for any damage or injury that may 
thereby be sustained by the owner of the stock. 


Reynolds vs. Great Northern Ry. Co., 40 : 
Wash. 163, 111 Am. St. 883, 891. 


Nashville R. Co. vs. Heggic, 86 Ga. 210, 
22 Am. St. 453, 455; 


Baltimore etc. R. Co. vs. Wood, 180 isy. 
839, 114 S. W. 734; 


Cincinnati etc. R, Co. vs. Guering, 30 Ky. 
Law Rep. 1180, 100 S. W. 825. 


II. 


The Carmack Amendment to the Hepburn <Act 
provides: “That any common carrier, railroad or trans- 
portation company receiving property for transportation 
from a point in one state to a point in another state shall 
issue a receipt or bill of Jading therefor and shall be 
liable to the lawful holder thereof for any loss, damage 
or injury to such property caused by it or by any common 
carrier, railroad or transportation company to which 
such propertv may be delivered or over whose line or 
lines such property may pass, and no contract, receipt, 
rule or regulation shall exempt such common carrier, 
railroad or transportation company from the liability 
hereby imposed: Provided, That nothing in this section 
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shall deprive any holder of such receipt or bill of lading 
of any remedy or right which he has under existing law.” 


1909 Suppl. Fed. Stat. Ann, 273. 


Mal. 


The burden of proving the reasonableness of a pro- 
vision of a limited liability contract of affreightment 
requiring notice of claims for loss or damage as well as 
plaintiff's failure to comply with the terms of such pro- 
vision is upon the carrier. 

Hutchinson on Carriers (3d ed.), Sec. 447 


and cases cited. 


Houtz vs. Union Pacific R. Co., 33 Utah, 
175, 93 Pac., 439, 447; 


It. Worth etc. R. Co. vs. Greathouse, 82 
Tex. 129; 17 S. W. 834, 838 Sec. 8; 


Coa. vs. Vermont Cent. R. Co., 170 Mass., 
129, 49 N. E. 97, 101; 


St. Lows etc. R. Co. vs. Hayes, 13 Tex. 
Civ. App. 577, 35 S. W. 476 See. 2; 


Hatch v. Minneapolis etc. R. Co., 15 N. 
D. 491, 107 N. W. 1087, 1088; 

St. L.& 8. F. R. Co. vs. Bryce, 110 S. W. 
529. | 

6 Cyc. p. 507, and cases cited. 
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5 Am. & Eng. Ine. Law (2d Ed.), p. 825 


See. 4, and cases cited. 


IV. 


Since the purpose of a provision in a limited liability 
contract requiring notice of loss or damage is to afford 
the carrier a prompt opportunity to investigate the 
nature and extent of en alleged injury, such provision 
will be construed as referring only to claims for injuries 
to the stock themselves, and not to claims for damages 
arising from a decline in the market or extra feed due to 
delays by the carrier. 


Hutchinson on Carriers (3d Ed.), Sec. 
AAD, 

Alass Commission Co. vs. Wabash R. Co., 
80 Mo. App. 164, 168; 

Kramer vs. Chicago etc. R. Co., 101 Iowa 
178; 70 N. W. 3119; 

Pecos & M. T. R. Co. vs. Hvans-Snyder- 
Buell Co., 100 Tex. 190, 97 S. W. 466; 

itstes vs. Denver eic. R. Co., 49 Colo. 378, 
113 Pac. 1005, 1009; 

St. Louis etc. 2. Co. vs. Hurt, 185 S. W. 
599; 

Loeb vs. Wabash R. Co., Mo. 85 S. W. 
118; 

Aull vs. Railroad, 116 S. W. 1122. 
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V. 


Notice to last carrier is sufficient. 
Ry. Co. vs. Heyser, 95 Ark. 412, 1380 
S. W. 562. 


VI. 


The payment of the ‘‘regular tariff rate’’ by a shipper 
entitles him to transportation of his goods by the carrier 
without any limitation upon the carrier’s liability, not- 
withstanding any provisions of the contract to the 
contrary. 


Holland vs. Chicago ete. R. Co., 128 
S. W. 987; 

George vs. Ry. Co., 214 Mo. 551; 115 
S. W. 1099; 127 Am. St. 680, 693, 699; 

Besheer vs. St. Louis etc. R. Co., 181 S. 
W767 5 

Burns vs. Chicago etc. R. Co., 182 S. W. 1. 


VII. 


ia limited liability contract of affreightment must 
be supported by an independent consideration. 


Hutchinson on Carriers (3d Hd.), Sec. 
475. 

George vs. Ry. Co., 214 Mo. 551; 127 Am. 
St. 690, 695. 


6rGxc. p. 395, Sec. e,sandieaces cited’ 


9 


5 Am. & Eng. Ene. Law (2d Ed.), p. 298, 
subd. 5b and eases cited. 


FACTS PROVEN. 


The bill of exceptions brings up all of the evidence, 
from which it will appear that plaintiff herein (‘Tran- 
script, p. 41), when he billed said cattle at Baker City, 
Oregon, over the G. R. & N. Co. railroad, stated to the 
agent that he wanted to ship to South Omaha with a feed 
in transit rate to some point in Idaho around American 
Falls or Minidoka, provided there were good feed yards 
there. After investigation said agent reported to plain- 
tiff that he had no feed in transit rate and advised plain- 
tiff to bill them local to Minidoka, where he said (Tr. 
p. 42) there were good feed yards. Accordingly these 
16 cars of cattle were bilied to Biinidoka, Edaho. There 
were 398 head of these cattle. They were all loaded and 
billed (Tr. p. 42) and ready to leave Baker City at 7:45 
o'clock p. m. on December 3, 1909, but the train did not 
get started until 9:05 o'clock of that day. They arrived 
in Huntington at 2:30 o'clock the next morning when 
they were turned over to the Oregon Short Line Railroad 
Company, the defendant. The line of railroad of the 
defendant extends from Huntington, Cregon, to Gran- 
ger, Wyoming, a distance of 541 miles (Tr. pp. 161- 
164). This shipment of cattle was delayed at Hunt- 
ington while an engine was brought from Glens Ferry, 
267 miles, to pull them (Tr. p. 42). Leaving Hunt- 
inoton, they reached Glens Ferry at 8:00 o’cloeck p. m. 


La 
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December 4, after experiencing a great deal of switch- 
ing and jamming and standing upon side tracks 
(Tr. p. 48). At Glens Ferry, plaintiff, upon demand 
of defendant, signed a release allowing the cattle to be 
run for 36 hours. The rough treatment of these cattle 
by jamming, switching and standing on side tracks con- 
tinued until Shoshone was reached at 3:30 a. m. Decem- 
ber 5 (Tr. p. 44). Several hours were consumed at 
Shoshone in endeavoring to determine whether the cattle 
should be unloaded for rest, feed and water (Tr. pp. 
44-47). The plaintiff examined the yards and found 
that it would require yards four times their size properly 
to rest, feed and water said 398 head of cattie, and 
besides there was neither feed nor water that could be 
had. The plaintiff demanded that the cattle should be 
run on to Minidoka, their destination. The defendant 
kept these cattle standing on side track at Shos 
from 3:30 a. m. until 11:00 a. m. 


NO STOP AT MINIDORA. 


Finally, after a delay of seven and one-half hours at 
Shoshone, an engine was put on and the cattle started 
toward their destination, but they did not stop there 
(Ty. p. 48). They went right on through Minidoka to 
American Falls, a distance of 33 miles. ‘The record 
(Tr. pp. 47-48) disclosed the reason. There were no 
feed vards at all at Minidoka, and had not been for six 
or eight months, and they reached American Falls at 
4:03 p.m. December 5, where the cattle were unloaded 
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after having been held without being unloaded for rest, 
feed or water from 7:05 p. m. of December 3, to 4:03 
p. m. of December 5, being 43 hours and 18 minutes, 
allowing one hour for change from Pacific to Mountain 
time. 


EFFECT OF TREATMENT CN CATTLE, 


Plaintiff describes the condition of these cattle when 
they reached American Falls, as follows (Tr. p. 50): 
“They were badly bruised and awfully bad shrunk, 
drawn, awfully drawn up and they was bruised and the 
hair was rubbed off lots of them; this condition was 
caused by bad handling and standing along siding along 
the railroad from Huntington to American Falls; from 
my experience as a cattle shipper, I would say that 
standing cattle on siding causes them to get nervous and 
restless, to fight, and lay down, get down in the ear and 
tromp each other, jamming cattle causes them to get 
bruised, rubbed, they get down and rub each other, crowd 
up and skin up all the way along when they are jamming 
and unloading rough; if cattle go for a long period with- 
out food, rest or water, it causes them to get down, if you 
stand cattle, if you overrun them, if you keep them on 
cars too long, they were going to get tired, quit, and lay 
down and fall dewn and bruise up; they shrink away; 
thev shrink all the time after they begin to bruise; if 
they get bruised up and sored up they begin to shrink 
and shrink fast; these cattle were in good condition when 
they arrived in Huntington, Oregon, all standing and 
all might.” 
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At American Falls (Tr. p. 51) the plaintiff paid the 
freight from Baker City to Minidoka according to the 
billing, no charges being made by the defendant from 
Minidoka to American Falls, and took possession of the 
cattle and put them in a good pasture (‘T'r. p. 49), where 
there was lots of grass and fed them hay in addition. 


PLAINTIFF ABANDONS ORIGINAL 
INTENTION, 


Plaintiff’s intention originally (Tr. p. 94) was to 
hold these cattle on feed in Idaho for the purpose of 
shipping them on to the eastern market at Omaha when- 
ever the market was inviting; as he puts it “speculating 
upon the possibility of a better market.” JHowever, they 
were so sore, bruised and drawn when they reached 
American Falis (Tr. p. 45), that plaintiff decided that 
he would have to hold them too long, five or six weeks, 
to get them back on their feed like they were when they 
started, or like they would have been with good 


treatment. 


SECOND SHIPMENT. 


Hence, after a rest of four daysnear American Falls, 
plaintiff decided to ship to South Omaha and did ship 
these cattle to South Omaha (Tr. p. 51), under a new 
contract and billed at local rate. He left American Ialls 
at 4:40 o’clock p. m. December 9, and after much rough 
treatment and delays (Tr. p. 54) arrived in Green River 
at 10:40 p.m. December 10 (Tr. p. 50), making 30 hours 
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that the stock were confined without rest, food or water. 


The run over the Union Pacific from Granger to 
South Omaha was a great improvement over the treat- 
ment received cn the Short Line, although these cattle 
reccived some rough treatment at several points on the 
Union Pacific. Irom 90 per cent to 95 per cent (Tr. 
p. 95) of the damages to these cattle was caused by the 
treatment received on the defendant’s line. 


LOSS IN SHRINKAGE. 


These cattle weighed on an average 1,260 pounds 
each (Tr. p. 41) when loaded at Baker City and weighed 
1,083 pounds each (Tr. p. 55) when they arrived at 
South Omaha, showing a shrinkage of 177 pounds each. 
The shrinkage between Baker City and American Falls 
was 140 to 150 pounds per head (Tr. p. 125). The usual, 
ecustcmary and normal shrinkage would be (Tr. pp. 90, 
104, and 132) 75 to 80 pounds; hence the excess shrink- 
age was about 100 pounds per head to Omaha and about 
70 pounds to American Fails. 


LOSS IN MARKET PRICE. 


These cattle sold at Omaha at an average of $4.27 per 
hundred but if they had received the usual and customary 
treatment in transportation, the market price (Tr. p. 56) 
would have been $5.00 per hundted. 


LOSS ON EXTRA FEED. 


The plaintiff stopped at Vallev, Nebraska (Tr. p. 
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53), and fed these cattle for three days, which would not 
have been necessary (Tr. p. 94) if the cattle had reccived 
proper treatment in transportation. Plaintiff paid 
$340.00 (Tr. p. 94) for feed at this point. 


REGULAR TARIFF RATE. 


On arrival at South Omaha plaintiff paid the freight 
from American Fal!s to South Omaha at the local rate 
(Tr. p. 57). After plaintiff returned to Portland the 
railroad company refunded to plaintiff $600.00 on 
account of the freight on these cattle, reducing the 
charge thereby to what it would have been on a through 
shipment from Baker City to South Omaha at the 
regular tariff rate. 


PLAINTIFEF’S LOSS. 


Plaintiff’s loss, therefore, on account of the treatment 
received in the transportation of these cattle was: First, 
73 cents per hundred on the market price of these cattle; 
Second, Shrinkage in the weight of these cattle of about 
100 pounds per head, aggregating nearly 40,000 pounds; 
and Third, Extra feed at Valley, Nebraska, costing 
plaintiff $340.00. 


LIMITATION OF LIABILITY. 


The shipment from Baker City to Minidoka was 
made under a limited liability livestock contract which 
contained, inter alia, the following limitation (Tr. p. 28) : 
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“9. Unless claims for loss, damage or detention are 
presented within ten days from the date of the unloading 
of said stock at destination, and before said stock has been 
mingled with other stock, such claims shall be deemed 
to be waived, and the carriers and each thereof shall be 
discharged from liability. Any carrier liable on account 
of loss or damage to any of said stock, shall have the 


benefit of any insurance that may have heen effected 
thereupon.” 


NO LIMITATION OF LIABILITY ON 
SECOND SHIPMENT. 


On the shipment of these cattle from American Falls 
to South Omaha it does not appear that there is any 
limitation upon defendant’s liability. 


NOTICE OF CLAIM FOR DAMAGES. 
PAaintifi testiiied (‘Tr. p. 59 et seq.): 


“@. Now, in reference to the claim that you made, 
if you made any claim there before you arrived at Omaha, 
ov after you arrived there. State what you did in regard 
to making a claim against the company for damages. 


A. Well, at Shoshone, I told the agent there— 
called My. Lonergan and Mr. Trowbridge, both my men 
with me; Mr. Trowbridge was interested in the cattle— 
told the agent there that the railroad company would 
have to—I was going to put in a claim and he notified 
them to that effect. for side tracking these cattle. and 
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handling them bad from Tiuntington until the time I 
left there. And when I got to American Falls, I told 
the agent there would be a claim agaist the company 
for damages sustained and injury to these cattle. When 
I got to Laramie City, I told the agent there that two 
steers Jumped out of the cars at Medicine Bowl, and that 
the Union Pacific would pay for them, and in addition 
to that there would be a claim for damages on the Short 
Line, possibly some of it on the Union Pacific going to 
South Omaha; after these cattle or about the day they 
were sold there, and I paid the billing freight—and 
talked to the agent there at South Omaha, and told him 
the same thing. ‘That is the man I talked to. * * * 


Q. I will ask you what this paper is, Mr. Kidwell, 
do vou recognize it? 


A. Yes, sir. 


Q. What is it? You may state what this is, Mr. 
Kidwell? 


A. It is a statement for claim that I put in against 
the O. S. L. and Union Pacific railways for injuries and 
damages sustained to the cattle. 


Q. You put that in here in Portland, did you? 
mr did Yes, sir. 


Q. How did you come to put that claim in here at 
Portland? 
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A. Well, I lived here and the agent at South 
Omaha—TI had two steers killed on the Union, I took 
up with him, and he said take it up with the Claim 

epartment; and he said the other claim might just as 
well be put in here; the main damage was on the Short 


Line. 


ARGUMENT. 


On pages 165-171 of the Transcript will be found 
the opinion of the lower court in passing upon the motion 
for a nonsuit in this case, which shows that the only point 
upon which the lower court considered the evidence 
insufficient was upon the question of the sufficiency of 
plaintiff's notice to the defendant of his claim for dam- 
ages. Ve do not think that the sufficiency of the evi- 
dence upon any other feature of the case can be ques- 
tioned and for that reason will confine our argument to 
the notice of claim for damages. 


TWO CONTRACTS OF AFFREIGHTMENT. 


Unquestionably the evidence shows that plaintiff 
shipped these cattle from Baker City under a contract 
which fixed the destination at Minidoka, Idaho. The bill 
of lading constituting the contract between plaintiff and 
defendant for this shipment is pleaded and set cut in haec 
verba in the answer. 


Plaintiff applied to the agent at Baker City for a 
through billing to South Omaha, that is, a feed in transit 
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‘ate, a contract which, if it had been granted, would have 
ziven plaimtiff the right to stop at Minidoka for any 
length of time within the time limit (6 or 8 months) and 
reship at any time when he considered the market favor- 
able. Under a feed in transit contract, plaintiff would 
have paid the local rate from Baker City to Minidoka 
and a Hemitert (Tr. p. 98) would have been made on his 
bill of lading at Baker City which weuld have designated 
that it was a feed-in-transit contract and when plaintiff 
reshipped to South Omaha he would have been charged 
and would have paid the through rate from Baker City 
to South Omaha, less the local rate from Baker City 
to the point of reshipment. But, NONI OF PRESEN 
THINGS JVERE DONE. 


The agent at Baker City refused to give planntii a 
feed-in-transit rate, but nn the plaintif? to bill 
the cattle local to Minidoka. When the cattle were 
reshipped from American Falls to South Omaha there 
was a local billing and plaintiff was charged and paid 
the local freight rate. The fact that the railroad com- 
pany voiuntarily repaid to plaintiff six hundred dollars 
on aecount of the freight that he had paid on these eattle 
eannot change the original contracts of shipment even 
though this six hundred dollars taken from the freight 
rate paid by the plaintiff would leave a remainder that 
would be equal to what the freight rate from Baker City 
to South Omaha would have been. It was merely an 
admission on the vart of the railroads that plaintiff 
should have received ia feed-in-transit rate when he 
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applied for it at Baker City, but it does not change the 
fact that he did not get it. It merely emphasizes that fact. 


Again, The bill of lading set out in defendant’s 
answer shows that it is neither a through billing to South 
Omaha, nor a feed-in-transit billing to Minidoka, but 
merely a local billing with Minidoka as the point 
of destination; and constitutes the first vontract of 
affreightment. 


This contract became an executed contract and ter- 
minated on the evening of December 5, 1909, at Amer- 
ican Falls, Idaho, by the defendant delivering the cattle 
to the plaintiff and the plaintiff paying the freight and 
taking the cattle from the possession of the defendant 
and placing them in a pasture and upon feed. If the 
cattle had been in as good condition as they would have 
been if they had received the usual treatment in trans- 
portation at the hands of the defendant in their shipment 
to this point, plaintiff would have kept them there upon 
feed until such time as the Omaha market appeared 
favorable, but their condition was such that it would 
require six weeks’ feeding to get them over their soreness 
and injury and back to the condition in which they should 
have been when they arrived at American Falls and 


would have been except for defendant’s negligence. 


Consequently, at the expiration of four days plaintiff 
decided to get these cattle to market as soon as possible 
and shipped from American Falis to South Omaha. 
This constitutes the second contract of affreightment. 
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NO NOTICE OF CLAIM NECESSARY. 


Under the allegations in the pleadings in this case 
and the facts as testified to by the witnesses it was not 
necessary for the plaintiff to give any notice whatever 
upon the arrival of this shipment to South Omaha of his 
claim for damages by reason of the negligence of the 


carrier. 


An act of the carrier made it impossible for the 
shipper to give notice of his claim for damages at 


Minidoka. 


We call the Court’s attention to the fourth para- 
graph of the complaint which is a clear allegation that 
these cattle were first billed to the plaintiff as consignee 
at Minidoka in Idaho, and that afterwards upon their 
arrival at American Falls they were billed by the plain- 
tiff to South Omaha. It is true that in this allegation 
the plaintiff alleges that the eventual destination of these 
cattle was South Omaha, but it is equally alleged that 
they arrived at South Omaha under tio billings. The 
fourth allegation of the answer (Transcript, p. 32) al- 
leges that the cattle were billed to Minidoka, fdaho, and 
the fifth allegation (page 35) that they were afterwards 
re-loaded and shipped from American Falls to South 


Omaha. 


The only bill-of-lading which was pleaded and the 
only bill-of-lading which was in any way brought to the 
attention of the court during the trial of this action is 
the bill-of-lading set up in the answer of defendant 
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(transcript, pages 22 to 32). According to this bill-of- 
lading the cattle were consigned to J. G. Kidwell at 
Minidoka, which, under such bill-of-lading, was the point 
of destination. The ninth clause of said bill-of-lading 
appearing on page 28 of the transcript, is a clause requir- 
ing the shipper to put in claim for loss, and this clause 
says that he shall put in such claim for loss at the point 
of destination. the point’ of destination meaning, of 
course, the point of destination in the particular contract 
in which said clause appears, which point of destination 
in this contract was Minidoka, Idaho. Now, the cattle 
were never stopped at Minidoka, Idaho. On page 47 
of the transcript the reason for this appears, and that is 
that there were no yards at Minidoka in which these 
cattle could be unloaded, and on page 48 of the transcript 
it appears that the cattle went right on to American Falls 
and never stopped at Minidoka at all; on page 51 of the 
transcript that the plaintiff never paid anything whatever 
for the transportation of the stock from Minidoka, the 
point of destination of the first bill-of-lading, to <\mer- 


ican Falls, which is east of Minidoka. 


Now, it is very apaprent that if the railroad company 
ran this shipment through Minidoka without stopping 
that the plaintiff was thereby relieved from putting in his 


claim for loss and damage at Minidoka. 


Upon the arrival of the stock at American Falls they 
were re-billed and consigned to South Omaha. This 
appears at pages 51 and 58 of the transcript as well as 
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being set forth in the pleadings, and there is not one line 
of testimony showing any of the stipulations of this bill- 
of-lading which was issued at American Falls. The 
bill-of-lading was not introduced in evidence and no 
evidence whatever as to its contents was offered or 
received. 


‘Fhe second and third paragraphs of defendant’s fur- 
ther and separate answer and defense set forth rules and 
regulations affecting and governing the transportation 
and carriage of livestock governed by the tariff as filed 
with the Interstate Commerce Commission by the defend- 
ant herein. That these tariffs were filed and contained 
matter as alleged in the answer is denied by the second 
paragraph of plaintiff’s reply to such separate answer 
and defense. No proof is offered that the defendant had 
ever filed such tariff, as alleged, with the Interstate 
Commerce Commission, and no proof was offered that 
this shipment moved from American Falls to Omaha 
under any such rules and regulations. The court does 
not take judicial notice of tariffs filed with the Interstate 
Commerce Commission or any stipulation in bills-of- 
lading made a part of that tariff. A party relving 
thereon must prove the same. 


Hartwell Ry. Co. vs. Kydd, 74 S. BK. 310. 


The trial judge in granting a non-suit seemed to 
place considerable stress upon the fact that this was one 
continuous shipment from Baker City to Omaha, arriv- 
ing at this conclusion because the stock were originally 
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destined for the Omaha market and from the fact that 
as appears on page 78 of the transcript the plaintiff 
received a refund on this shipment as if it had been a 
through billing. Admitting that it was one continuous 
shipment there is no contract requiring the giving of any 
notice except at Minidoka, and the fact that the plaintiff 
received a refund, as if this had been a through shipment, 
upon no theory that has occurred to us would extend the 
stipulations in the bill-of-lading issued at Baker City 
billing these cattle to Minidoka to require the shipper 
to compiy with this bill-of-lading upon the arrival of the 
stock at South Omaha. 


To reiterate, the plaintiff was relieved from giving 
notice of loss at Minidoka because the shipment never 
stopped there. He was not required to give notice at 
South Omeha under the evidence or the pleadings in this 
case. 


NOTICE OF CLAIN WAS GIVEN. 


It will be observed that Paragraph 9 of the bill of 
lading covering the shipment {rom Baker City to Mini- 
doka does not require the claim for loss or damage to be 
in writing, for which reason an oral claim is sufficient and 
substantial compliance with this provision is all that is 
required. 


Even those courts which hold that such a provision 
in a bill of lading is valid also hold that it must be 
reasonable in order to be valid. The purpose of such a 
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provision is to afford the carrier an opportunity to inves- 
tigate claims for loss or damage to livestock before the 
evidence of such loss or damage is destroyed by the inter- 
mingling of such livestock with other stock. ‘The courts 
that hold such a provision reasonable do so upon the 
ground that it prevents the carrier from being harrassed 
by unfounded claims for loss or delay to stock from being 
made after the evidence which would disprove such 
unfounded claim has been destroyed. And _ likewise 
enables the carrier to determine the extent of damage to 
such stock while the stock is in its possession. 


If the purpose and only purpose of such a provision 
is to enable the carrier to make the necessary investiga- 
tions so as not to be imposed upon by unfounded claims, 
then any claim or notice given the carrier which would 
enable such carrier to make such necessary investigation 
before the stock is intermingled with other stock at the 
point of destination is sufficient and as a consequence is 
a substantial comphance with Paragraph 9 of said bill 
of lading. 


Is not plaintiff’s notice sufficient for that purpose? 


Plaintiff told the agent of the defendant at Shoshone 
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that he was “going to put im a claim for sidetracking 
these cattle and handling them bad from Huntington 
until the time he left there” and the agent “notified them 
to that effect.” When these cattle arrived at American 
Falls plaintiff said to the agent of the defendant at that 


place “there would be a claim against the company for 
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damages sustained and injury to these cattle’. When 
plaintiff reached Laramie City, he “told the agent there 
that two steers jumped out the cars around Medicine 
Bowl, and that the Union Pacific would pay for them, 
and in addition to that there would be a claim for dam- 
ages on the Short Line, possibly some of it on the Union 
Pacific going to South Omaha.” At South Omaha, 
when plaintiff paid the freight upon these cattle, to the 
agent of the Union Pacific Railway Company, on the 
day on which they arrived there, he told said agent the 
same that he had told the other agents along the line, and 
said agent advised plaintiff to put in his claim at this end 
of the line, Portland, which he did after his return here. 


Plaintiff's language in making his claim to these sev- 
eral agents of the carrier is neither technical nor gram- 
matical, but it no doubt made up in force what it lacked 
in diction. That these agents understood perfectly what 
was meant is evidenced by the fact that the agent at 
Shoshone notified them (the prover officials of defend- 
ant) of plaintiff's claim. 


Now, if plaintiff's notice to these several agents of 
the defendant and its connecting carrier was sufficient 
to enable them to inspect these cattle at the point of 
destination wherever that may be determined to be, 
before they were intermingled with other stock, then it is 
a sufficient compliance with Paragraph 9 of said bill of 
lading and defendant’s motion for a nonsuit should have 
heen denied. 
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SCOPE OF PARAGRAPH NINE. 


Does Paragraph 9 of sad bill of lading cover all the 
elements of damage alleged in the complaint and proven 
by the cvidence? 


We think not. There is an item of damages of 
$340.00 paid by plaintiff (Tr. p. 94) for feed at Valley, 
Nebraska, which would not have been necessary if the 
cattle had been shipped through under proper conditions. 
The “loss, damage or detention” expressed in said para- 
graph 9 is evidently restricted to the stock described in 
the bill of lading, making it read thus: “unless claims for 
loss, damage or detention (to said stock) are presented” 
ete. ‘The last sentence of said Paragraph 9 augments 
the force of this construction by providing that 

“any carrier liable on account of loss or 
damage to any of said stock, shall have the 
benefit of any insurance that may have 
been effected thereupon.” 


This construction coincides with the opinion of the 
Missouri Court of Appeals in re Kless Commission Co. 
vs. Wabash R. &R. Co., 80 Mo. App. 164, 168, construing 
similar language m a biil of lading, as follows: “Tt is fur- 
ther contended that the trial court erroneousiy fixed 
plaintiff's damages on the basis of the market value of 
the clover seed at Toledo, whereas by the bills of lading 
it should have been based on such value at Columbia, 
the point of shipment. Aside from any specia] agree- 
ment, the undoubted rule is that the measure of damages 
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in such cases is the difference in the market value of the 
goods at the time and place where they should have been 
delivered and the market price at such place when they 
were in fact delivered. The sixth clause in the bill of 
Jading, however, provides ‘that the amount of loss or 
damage accruing to the owner of said goods, in so far 
as the same shail fall upon this or any connecting carrier 
shall be computed at the value or cost of said goods at the 
place and time of shipment, and that the railroad com- 
pany or carrier paying such loss shall have the full benefit 
of any insurance that may have been effected upon or on 
account of said goods.’ In our opmion this clause in the 
said contract was not intended to apply to damages of 
the nature here sued for. The ‘loss’ or ‘damage’ there 
referred to was meant to cover the loss or damage done 
to the goods themselves, and does not cover the owner's 
damage sustained by reason of a mere failure to carry 
and deliver the goods within a reasonable time. The last 
sentence, providing that the carrier shall be entiticd to 
the benefit of insurance taken, adds force to this con- 
struction.” 


“Phe same answer may be made to the further claim 
that plaintiff is barred of his action because of his failure 
to give five days’ notice of his claim for ‘loss or damage’ 
provided in the fifth clause of the bill of lading. Such 
loss or damages have no reference to what the shipper 
may have suffered by change in the market during the 
negligent delay in delivering the goods.” 
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BURDEN OF PROOF. 
Where rests the Burden of Proof? 


Must plaintiff allege and prove that he has given the 
notice provided in Paragraph 9 of the bill of lading, or 
show that the provisions of such paragraph are unreason- 
able as applied to the particular conditions of this cause? 
Or, must the defendant allege and prove that the provi- 
sions of said Paragraph 9 are reasonable when applied to 
the circumstances of this case and that plaintiff has failed 
to comply with the provisions of such paragraph? 


To begin with, we will admit that the decisions of our 
courts are not harmonious on this question. However, 
the weight of authority places the burden of proof upon 
the defendant. 


In discussing this question Hutchinson on Carriers 
(3d ed.), Sec. 447, says: 


“The weight of authority, however, sus- 
tains the view that such a stipulation is 
more in the nature of a limitation upon the 
owner’s right to a recovery, and that the 
burden of proof is accordingly on the car- 
rier to show that the limitation is reason- 
able and that the owner omitted to present 
the notice in proper form or within the 
time stated”. 


A like opinion is expressed in Fort Worth and D.C. 
R. C. vs. Greathouse, 82 Tex. 104, 17 S. W. 834, 838, 
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paragraph 8, from which we quote as follows: 
“Tt is insisted by appellant that the 
court erred in overruling its demurrer to 
plaintiff’s petition, “because it does not ap- 
pear from the allegations that plaintiff 
gaye notice of his claim for damages to the 
nearest station agent before the cattle were 
removed from the place of delivery’. With- 
out determining whether or not this provi- 
sion in a contract, such as in this case, will 
in any case be enforced, we do not think 
the appellant has brought itself within the 
rules laid down in those cases that permit 
such contracts to be enforeed, and that 
recognize their legality. When such pro- 
visions of a carrier’s contract are enforced, 
it is upon the assumption that such agree- 
ment is reasonable, when considered in the 
light of the subject matter of the contract 
and the circumstances and surroundings 
of the parties. To prove that such condi- 
tions in a contract are reasonable is a 
burden resting upon the carrier, who must 
show, by proper pleadings and evidence, 
the existence of facts that call for an en- 
forcement of the condition. ‘There were 
no pleadings and proof whatever upon this 
question coming from the carriers.” 


In Eatch vs. Minneapolis, St. P.& 8S. S. Ry. Co., 
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15 N. D. 491, 106 N. W. 1087, the Court says: 


“The contract of shipment contained 
the following condition or stipulation: 
‘The said shipper further agrees that as 
a condition precedent to his right to re- 
cover any damages for loss or injury to 
any of said stocks, he will give notice in 
writing of his claim therefor to some 
officer of said railroad company or its 
nearest station agent before said stock has 
been removed from said place of destina- 
tion, and before said stock has been min- 
gled with other stock.’ 


“The defendant contends that the com- 
plaint must state that the notice of in- 
juries was given before the stock was re- 
moved from the place of destination, and 
before it was mingled with other stock. 
* * * The condition or stipulation re- 
ferred to is not strictly a condition prece- 
dent, and it is not part of the cause of 
action. The cause of action is complete 
before this condition becomes operative. 
The cause of action is not created by the 
contract of the parties. The law controls 
what facts shall constitute the cause of ac- 
tion. If the law should provide for the no- 
tice in the same statute, defining what the 
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cause of action should be, a different ques- 
tion would be presented. But the condition 
in this case is made by the contract of the 
parties and the cause of action is defined by 
the common law. Hence the condition 
cannot operate as a part of the cause of 
action. It was therefore an unnecessary 
allegation of the complaint. A cause of 
action was completely stated without it. 
The condition was a limitation upon the 
right of the plaintiff to maintain the action 
and pertained to the remedy. It was there- 
fore a matter of defense to be raised by 
answer, if at all.” 


The following stipulation was contained in the bill of 
lading in the case of Cow vs. Vermont Central Ry. Co., 
170 Mass. 129, 49 N. 6. 97, 101: 


* “The said company shall not, nor shall 
any carrier, person, or party aforesaid, 
be hable in any case or event unless writ- 
ten claim for loss or damage shall be 
made, to the person or party sought to be 
made hable, within thirty days’ ”’, ete. 


The @ourt savs: 


“The defendani relies upoi: the failure 
of the plaintiff to comply with the stipula- 
tion. The burden is on it, therefore, to 
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show that the stipulation was a just and 


reasonable one.” 


An examination of Paragraph 9 of the bill of lading 
here involved will disclose that it is not agreed therein 
that the presentation of the claim for loss or damage 
shall be a condition precedent to the right of action for 
such loss or damage; hence, the greater reason for hold- 
ing that such provision is merely a limitation upon plain- 


tiff’s right to recover. 
a) 


It is evident that the lower court in sustaining the 
motion for a nonsuit in this case assumed that the burden 
of proving a compliance with paragraph 9 was upon 
the plaintiff. ‘This was an erroneous assumption, as the 
burden was upon the defendant to establish the non- 
compliance with said provision and the reasonabteness 
thereof. Hence the motion for a nonsuit should have 


been overruled. 


A FORMAL NOTICE WAS PRESENTED. 


Finally, we submit that the evidence shows that for- 
mal written claim was presented to the defendant in 
Portland, Oregon. (Tr. pp. 60-61.) 


“Q. 1 will ask vou what this paper 
is, Mr. Kidwell, do vou recognize it? 
. fom] 


A. Yes, sir. 


“@. What iseit® Yow may ‘state 


what this is, Mir. Wwidwell. 


oo 


“A. It is a statement for claim that I 
put in against the O. S. L. and Union 
Pacifie Railways for injuries and damages 


sustained to the cattle. 


“Q. You put that in here in Port- 


land, did you? A. I did. Yes, sir. 


“Q. How did vou come to put that 
claim .in here at Portland? 


“A. Well, I lived here and the agent 
at South Omaha—lI had two steers killed 
on the Union, I took up with him, and he 
said take it up with the Claim Depart- 
ment; and he said the other claim might 
just as well be put in here; the main dam- 
age was on the Short Line.” 


There is no objection made by the defendant in its 
pleadings to the sufficiency of this formal claim, hence 
its contents are immaterial. 


The answer alleges, Par. VIII (Tr., pp. 34-35), 
that “plaintiff failed and neglected to give notice to this 
defendant of his alleged claim for loss and injury to said 
stock within ten days from the date of unloading of said 
stock,” ete., but the defendant cannot now be allowed 
to say that notice was not given within the time limited 
by the contract when the evidence shows that the agent 
at South Omaha to whom plaintiff paid the freight told 
plaintiff to put in his claim here (Portland). 
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These facts bring the case squarely within the opinion 
of the Supreme Court of the State of Washington in 
the case of Reynolds vs. Great Northern Ry. Co., 40 
Wash. 163, 82 Pac. 161, 111 Am. St. Rep. 883, 893, 
where, in passing upon an identical provision in a bill of 
lading that Court said: 


“Appellant also contends thet respond- 
ent waived any claim for damages by fail- 
ure to present a claim therefor within ten 
days from the date of unloading said stock, 
as provided in the contract. The evidence 
shows that no written claim was presented 
until June 2, 1908. The stock was un- 
loaded on May 19, 1903. The contract 
does not require the claim to be made in 

4 writing, or in any specified form. ‘The 
evidence shows that on the next day after 
the stock was unloaded respondent talked 
with the agent at Marian and told him 
that he wanted to put in a claim for loss, 
without mentioning any definite amount; 
that the agent told respondent to see the 
agent at Kalispell when he paid the 
freight; that respondent went to the agent 
at Ixalispell to pay the freight and talked 
with him about the claim for damages, and 
the agent there directed respondent to see 
Mr. Jackson at Spokane; that two or three 
days prior to June 2, 1908, respondent 
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saw Mr. Jackson, who requested him to 
write a letter, and that he, Jackson, would 
thereupon attend to the matter right away. 
Thereupon on June 2, 1903, respondent 
wrote the following letter: * * * 


“This claim for damages was within 
time under the contract. On the next day 
after the cattle were unloaded respondent 
notified appellant’s agent that he desired 
to make a claim for damages. Appellant’s 
agents cannot be permitted to put re- 
spondent off from one time to another and 
finally be heard to say that no claim was 
made in time; especially when respondent 
was asking to make a claim within the time 
limited.” 


REGULAR TARIFF. 


It has been heretofore shown that plaintiff paid local 
freight rate from Baker City to Minidoka, Idaho, and 
when the stock were reshipped from American Falls, 
Idaho, he paid the local rate from said point to South 
Omaha, Nebraska. It is likewise shown (Tr. p. 78) 
that two or three days after plaintiff returned to Port- 
Jand, Oregon, plaintiff received a refund or rebate from 
the railroad company on account of the freight on these 
cattle of something over six hundred dollars. Plaintiff 
says (Tr. p. 78): 


~ Jtse two or threesdays®after I got 
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here; there was a refund coming, six hun- 
dred and some dollars on this shipment 
on through billing, that is, they gave me 


the regular—made me pay just the price 


from Baker City to Omaha—regular 


tariff.” 


The lower court seemed to think that this unsolicited 
(Tr. p. 68) rebate on the part of the railroad company 
had the effect of welding the two original contracts of 
affreightment into one and said court consequently held 
that the bill of lading issued at Baker City for the ship- 
ment to Minidoka controlled the relation between the 
plaintiff and the carriers all the wav to South Omaha. 


Admitting for the purpose of this argument only, 
that said refund could have had the effect of welding the 
two original contracts into one, we submit that the lower 
court left out of consideration one very important bit of 
evidence, namely, that this refund left the amount of 
freight paid by plaintiff the regular tariff rate. Plaintiff’s 


words are (Tr. p. 78) “they gave me the regular—made 


me pay just the price from Baker City to Omaha 
regular tariff.” 


Now, the “regular tariff rate” is one thing, and a 
“reduced rate,” necessary to sustain a limited liability 
contract, is another. The plaintiff paid the regular tariff 
and there was, therefore, no consideration for the lim- 
ited ability contract or bill of lading. This sustains 
the allegation of plaintiff's reply that there was no con- 
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sideration for the limited liability contract set up in 
defendant’s answer. 


This question has arisen a number of times in the 
State of Missouri in cases in which printed forms of 
bills of lading were used, reciting, among other things, 
that the rate charged for transportation was “‘at the rate 
mie. . tarift . . . perewt.” The opitivon ot the 
Supreme Court of the State of Missouri on motion for 
a rehearing in George vs. Chicago etc. Ry. Co., 214 Mo. 
551, 113 S. W. 1099, 127 Am. St. Rep. 690-6938, contains 
a particularly lucid and logical discussion of the effect 
of the payment of the tariff rate upon a limited Habilityv 
contract, from which we quote as follows: 


“2. The point on which appellant 
chiefly relies in support of its motion for a 
rehearing is that in the contract under 
which the defendant undertook to trans- 
port the plaintiff’s hogs it was expressly 
stipulated that in case of loss or injury to 
the stock the plaintiff should give defend- 
ant notice thereof in writing, the notice 
to be served within one day after the de- 
livery of the stock at destination, and a 
failure to give such notice would bar a 
recovery of any claim on account of such 
loss or injury; and that there was no such 
notice given in this case. * * * 


“We understand the proposition of the 
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counsel now to be that no consideration is 
necessary to support such a contract; in 
other words, the railroad company may 
charge the full tariff rate and yet limit its 
common-law lability in the manner now 
claimed. If there is a decision in this state 
going to that extent, the learned counsel 
have not brought it to our attention. 


“The railroad company in making this 
contract did not proceed on the theory that 
it had the right to charge full tariff rate 
and at the same time limit its liability, but, 
on the contrary, the contract read in evi- 
dence expressly says that the shipper has 
agreed to it in consideration of the reduced 
rate. It seems to have been a printed 
form, and therefore presumably the one in 
common use. If the railroad company had 
been advised that it could limit its liability 
in this respect without any concession on 
its part, it is not likely it would furnish 
printed forms like this to its station 
agents. Railroad companies are generally 
well advised as to their legal rights. 


“There can be no such thing as a con- 
tract without a consideration to support it. 
Our law primer told us that. If, there- 


fore, the railroad company cannot obtain 
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this limitation on its liability, or this par- 
ticular right which it now pleads in bar of 
the plaintifi’s claim, otherwise than by 
contract, then it must give something to 
support the contract. If it is 2 conecssion 
that requires the shipper’s consent before 
it becomes binding on him, then it is not 
binding, 


less he is paid for it. If, on the other hand, 


even though he does consent, un- 


it is a condition that the railroad company 
may impose without the shipper’s consent, 
then the law of contract has nothing to do 
with it; the railroad company may simply 
adopt it as a regulation and the shipper 
is bound to accept it. If it is to be classed 
under the head of a reasonable regulation 
which the railroad company may impose 
without the consent of the shipper, then 
the railroad company may refuse to receive 
the shipper’s livestock for transportation 
on any other terms, though full tariff rate 
be tendered. No case has hitherto fallen 
under our notice in which a railroad com- 
pany has claimed such a power. 


“The right on which the defendant is 
here insisting is either a right it has inde- 
pendent of contract or one it has obtaimed 
by contract; if the former, the shipper’s 
consent is of no consequence; if the latter, 
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his consent is of consequence only when 
there is a consideration to support it. 
* # # * # # * 


“The contract which defendant pro- 
duced in evidence in this case recited that 
the price charged for the transportation 
Was atthe rate of . . . tariff 
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* ® ° 


per ewt.’ A shipping contract in exactly 
the same words in this respect was con- 
strued by this court in Kellerman vs. Kan- 
sas City ete. R. R. Co., 136 Mo. 177,84 
S. W. 41, 37 S. W. 828, to mean that the 
price charged was the full tariff rate. 
* * * The highest rate that this de- 
fendant could have charged the plaintiffs 
for that shipment was the tariff rate, and 
that rate covered all that the carrier could 
demand for the performance of all its com- 
mon-law or statute duty in respect of that 
shipment. ‘Therefore, when the contract 
shows that that was the rate charged, it 
was vain to recite therein that it was ‘less 
than the rate charged for shipments trans- 
ported at carrier’s risk’. The plaintiff is 
not here contending that the carrier as- 
sumed anything more in the way of a risk 
than that embraced in the duty which the 


law imposes upon a railroad company in 


Wood vs. Southern Ry. Co., 
24 S.E. 704, 705. 
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the transportation of livestock carried at 
the regular tariff rate. * * * 


“Those are the only decisions of this 
court bearing on this question to which 
our attention has been drawn, and from 
them we see that in every case where the 
contract relied on by the railroad company 
was not supported by a consideration in 
the way of a reduced rate it was held to 
be void, and the cases in which the con- 
tracts were sustained were those wherein 
their validity was questioned only on the 
ground that it was against public policy 
or that the stipulations were unreasonable 
or that the facts of the case excused the 
literal compliance with the terms.” 


The authorities are particularly unanimous that the 
shipper must be given a reduced rate—one lower than 
the regular tariff—in order to bind him by the terms of 
a limited hability contract. T'he regular tariff rate is 
where there is no limitation upon the liability of the car- 
rier and «here the regular tariff is charged, there can 
be no limitation upon the carrier’s liability. 


It follows, therefore, that if there was but one ship- 
ment, one contract of affreightment upon which the 
regular tariff rate was charged, the limitations upon the 
carriers’ liability contained in said bill of lading includ- 
ing said paragraph 9 are without consideration and void, 
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and the plaintiff was under no obligation to serve his 
claim for damages upon the defendant. The lower court, 
therefore, erred in sustaining the motion for non-suit. 


SUMMARY. 


We would summarize the argument of this brief 
into the following reasons why the judgment of the 
lower court should be reversed: 


1. ‘The first shipment was from Baker City, Oregon, 
to Minidoka, Idaho, and was made under the Limited 
Liability Livestock Contract or bill of lading set out in 
defendant’s answer. Since the train bearing this ship- 
ment made no stop at Minidoka but went right through 
this station without stopping, the provision of said bill 
of lading requiring claims for loss, damage or detention 
to be presented at destination was unreasonable, and 
could not be insisted upon by the defendant, it having 
carried the stock beyond the point of destination, and 
that not at plaintiff’s request, and consequently no no- 
tice was required, and the motion for non-suit should 


have been overruled. 


2. Plaintiff notified the agents of the defendant at 
both Shoshone and American Falls of his intention to 
claim damages for the treatment this shipment had re- 
ceived and the agent at Shoshone notified the company 
of such claim. This was a substantial compliance with 
the requirement of the bill of lading and the motion for 


a non-suit should have been overruled. 
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8. ‘The second shipment was from American Falls, 
Idaho, to South Omaha, Nebraska. The natiire of this 
contract of affreiglitmért is nbét disclosed, except that 
the cattle were billed at the local rate from American 
I'alls to South Omaha. Hence, there was no limited 
liability contract covering this shipment and conse- 
quently no notice of claim for loss or damage could be 
exacted from plaintiff, and the motion for a non-suit 
should have been overruled. 


4. When thése cattle arrived at South Omaha; the 
plaintiff notified the agent of the Union Pacific to whom 
he paid the freight of his claim for damages on these 
cattle and was told to file his claim at this end of the 
line (Portland), which he did after his return to Port- 
land. This was a compliance with the provisions of the 
Limited Liability Contract set up in the answer and the 
motion for non-suit should have been overruled. 


5. The provision: of thé said bill of lading requir- 
ing claims for loss, damage and detention to be presented 
within ten days, etc., is a limitation’ upon plaintiff's 
right of action and not a condition’ precedent thereto, 
hence the burden of proving: the reasonableness of such 
provision when applied to all the circumstances of this 
case as well as the burden of proving plaintiff’s failure 
to comply therewith was upon the defendant, and the 
motion for a non-suit should have been overruled. 


6. ‘The item of $340 expended by plaintiff for feed 
at Valley, Nebraska, is not included in the “loss, dam- 
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age or detention” to said stock contemplated by said 
provisions of the bill of lading; therefore, no notice was 
required as to this item of damage, and the motion for 
non-suit should have been overruled. 


7. Under the adjustment of the rate on these cattle 
voluntarily made by the carriers after plaintiff had re- 
turned to Portland, by the return to him of over $600.00 
of the freight which he had paid them, he was charged 
the “regular tariff’ through rate from Baker City to 
South Omaha. This being true, there was no considera- 
tion for the limited lability contract and the provisions 
requiring notice of claim of loss or damage was void, 
and said motion for a non-suit should have been over- 
ruled. 


We submit, therefore, that the writ of error in this 
cause should be sustained, this cause reversed, the judg- 
ment of non-suit set aside and a new trial ordered. 


Respectfully submitted, 


SHARPSTEIN & SHARPSTEIN, 
Residence, Walla Walla, Wash., and 


KING & SAXTON, 
Residence, Portland, Oregon, 
Attorneys for Plaintiff in Error. 
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In the Aiited States Circuit 
Court of Appeals for the 
Ninth Circutt 


JAMES G. KIDWELL, 


Plaintiff in Error. 


OREGON SHORT LINE RAIL- 
ROAD COMPANY, a corpora- 
tion, 


Defendant in Error. 


Brief of Defendant tn Error 


STATEMENT OF CASE. 

This was an action originally commenced in the 
Circuit Court of the State of Oregon for the County 
of Baker to recover the sw of $4927 on account of 
the alleged improper handling by defendant of a 
shipment of 398 head of cattle moving from Baker 
City, Oregon, to South Omaha, Nebraska, during the 
month of December, 1909. It is alleged in paragraph 
IV of the complaint that said shipment was shipped 
from Baker City, Oregon, to Minidoka, Idaho, it 
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being the intention of plaintiff as known to said de- 
fendant to continue the transportation of said cattle 
from Minidoka to South Omaha. 


Plaintiff in error claims that by reason of the 
alleged improper handling of said shipment in transit 
said cattle sustained a shrink of seventy-two pounds 
per head more than the normal shrink, and that by 
reason of such improper handling by the defendant 
in error, the plaintiff in error was required to furnish 
said stock in transit with extra feed in the sum of 
three hundred dollars. 


As a defense to said complaint defendant adinit- 
ted that said shipment consisting of sixteen carloads 
was received by The Oregon Railroad & Navigation 
Company at Baker, Oregon, on or about the fourth 
day of December, 1909, and thereafter turned over 
to the defendant herein. Defendant further alleged 
that said shipment moved under and pursuant to the 
terms and conditions of the current livestock con- 
tract, a copy of which is set out in defendant’s 
answer; that among other things defendant’s tariff 
contained a provision to the effect that carriers do 
not undertake to carry livestock to arrive at any par- 
ticular point on any particular market day or market 
hour, and that the rates named in the tariff were sub- 
ject to the terms and provisions of the current live- 
stock contract; that in said current livestock contract 
it is provided, among other things, no earriey shall be 
hable for any loss or damage to stock by causes be- 
yond its control, shrinkage in weight, or any other 
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causes not directly the result of negligenee on the 
part of the carrier; that the shipper expressly agrees 
to load and unload and care for said stock in transit; 
that plaintiff at the time he executed said stock con- 
tract agreed that ‘‘unless claims for loss, damage or 
detention are presented within ten days from the 
date of unloading of said stock at destination and be- 
fore said stock has been mingled with other stock, 
such claim shall be deemed to be waived and the car- 
riers and each thereof shall be discharged from lia- 
bility.’’ 

It was further alleged that said cattle were wild 
and unruly and in poor shipping condition, that same 
were transported without wnnecessary delay from 
Baker, Oregon, to Minidoka, Idaho, and there ten- 
dered to the plaintiff, but owing to the fact that a 
violent and unusual storm was raging and the further 
fact that it was almost impossible for plaintiff to 
purchase feed at Minidoka he refused to unload same 
at that point, and thereafter and at his request said 
cattle were transported to American Falls, at which 
place they were unloaded for feed, water and rest. 
After remaining at American Falls about ninety-six 
hours plaintiff reloaded said stock and shipped them 
to South Omaha, Nebraska, their ultimate destina- 
tion. , 

It was further alleged that defendant and its con- 
necting carriers had in full force and effect at and 
prior to the time said shipment moved a tariff of rates 
applying on livestock providing that a lower rate 
would be given to shippers who executed the livestock 
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eontract and that plaintiff in this case secured the 
benefit of such lower rate; that upon arrival of such 
shipment at South Omaha they were in the same 
order and condition they were in when received by 
the Oregon Railroad & Navigation Company at 
Baker, except for the usual depreciation which all 
livestock in transit are liable to and depreciation due 
to the poor shipping condition, and the further facet 
that plaintiff and his agents while in charge of said 
shipment failed to give same proper and necessary 
attention; that plaintiff failed and neglected to give 
notice to this defendant of his alleged claim at des- 
tination as required by the livestock contract, and 
therefore whatever, if any, claim he may have had 
against defendant was barred by reason of his failure 
to comply with his contract. 

As a reply plaintiff admitted execution of the — 
livestock contract, movement of the cattle from Baker 
to American Falls, reloading of same at that place 
and final delivery at destination; alleged that said 
livestock contract was void for the reason that it was 
in violation and contravention of Section 7 of the Act 
of Congress known as the Carmack Amendment, 34 
Stat., 595. 

Said case was removed by defendant in error from 
the Circuit Court of the State of Oregon for Baker 
County to the Circuit Court of the United States for 
the District of Oregon, and thereafter and on July 7, 
1912, said case was tried by a jury before Honorable 
R. 8S. Bean, and at the conclusion of plaintiff’s testi- 
mony defendant interposed a motion for non-suit, 
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which motion was sustained by the court, and by rea- 
son thereof plaintiff in error is prosecuting this ap- 
peal. 


POINTS AND AUTHORITIES. 


ils 

The evidence shows that whatever, if any, delay 
or shrinkage above the normal shrink the shipment 
may have sustained was caused by circumstances and 
conditions over which this defendant had no control 
and for which a carrier is never held liable as a mat- 
ter of law. ; 
Guif Ete. Ry. v. Thomas, 138 S. W., 819-821. 
Vier Piya 0. vu. Garrett, 8T So wy 12. 
Needham v. Boston Htc. Ry. Co., T4 Atl., 226. 
St. Louis Ete. Ry. Co. v. Moon, 103 8. W., 1176. 
St. Lows Etc. Ry. Co. v. Smith, TTS. W., 28. 
Tiller v. Chicago Htc. Ry. Co., 120 S. W., 672- 

675. 

MK eT hy. Co. v. Rogers, 118 8. W,, 738. 


ie 

The plaintiff in error cannot recover for alleged 
extra feed bill at Valley, Nebraska, for the reason 
that his witnesses testified that it was the custom to 
stop and feed cattle at this point in order to fill them 
up and rest them for the Omaha market. In any 
event, the defendant was in no wise connected with 

the delay at Valley. 
Transcript of Record, pages 53, 69, 98, 99, 129. 
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There is no evidence showing or tending to show 
that plaintiff’s stock was injured through the negli- 
gence of this defendant while in transit, and for this 
reason a verdict for the plaintiff would be founded 
upon mere conjecture and speculation. 


Goodman v. O. R.d& N.Co., 22 Or., 4-28. 

Manning v. Portland S. S. Co., 52 Or., 101. 

Retdhead v. Skagit County, 33 Wash., 174-179. 

Whitehouse v. Bryant Lumber Co., 50 Wash., 
563-566. 

M.K.& T. Ry. Co. vo. Garrett, 878. W., 172. 


Pation... Texas & Pacific Ry., 179 U. S.,658- 
663. 


Ty. 


Plaintiff failed to prove that he gave notice to the 
defendant of his alleged claim within ten days of 
unloading the stock at destination and before the 
stock had been intermingled with other stock as re- 
quired by the contract of shipment. 


MOK. & T. Rays Co. v. Temas Hic. i. 2a55u 
Ct. Rep., 397-401. 

M.K.& T. Ry. Co. Hemeock, 109 Pace, 223; 

Frank L. Smith Meat Co. v. O. R. & N. Co., 
59 Or., 206. 


Austin Stephensen Co. v. Southern Ry., 65S. 
E., 757-758. 
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Peril et al v. Cleveland Htc. ty. oo N. E., 
1026. 


Atchison Htc. Ry. Co. v. Crittenden, 46 Pac., 
1000-1001. 

Metropolitan Trust Co. v. Toledo Ete. Ry. Co., 
107 Fed., 628, 632. 

Smith v. Chicago Htc. Ry., 87S. W., 9, 10. 

Houston Etc. Ry. Co. v. Mayes., 97 8. W., 318, 
320. 

St. Lows Htc. Ry. v. Pterce et al, 101 8. W., 
760, 761. 

Wichita Bic. Ry. v. Koch, 28 Pac., 1018, 1014. 

Wood v. Southern Ry., 24 8. E., 704, 705. 

Southern Ry. v. Adams, 42 8. E., 35, 36. 


V. 


It is not necessary that there be an independent 
consideration apart from that expressed in the ship- 
ping contract to support a stipulation of agreed val- 
uation. The presumption is that sufficient considera- 
tion was given for the limitation, and unless plain- 
tiff proves absence of consideration by clear and sat- 
isfactory proof the presumption of consideration will 
prevail. 

Cau v.Texas & Pacific Ry., 194 U.8., 427, 482. 

Arthur v. Texas & Pacific Ry., 139 Fed., 127, 
130. 

Schaller v. Chicago Ete. Ry., 11 N. W., 1042, 
1044. 
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Méers ve. Bey Coy ll4 8. W., 1052. 
Shelton et alu. Ry. Co., 1108. W., 627. 
Sclrroeder v. Turpin, 122 8. W., ¥, 2. 


VI. 


Congress has manifested the purpose to take pos- 
session of the subject of transportation of property 
and liability of carriers by railroad of interstate 
shipments, and such laws and regulations supersede 
all state regulations or laws on the same subject, and 
the rule of law is now definitely and conclusively set- 
tled by the United States Supreme Court that agreed 
valuations and contracts lhmiting the earriers’ com- 
mon law lability will be upheld and enforced. 


Adams Express Co. v. Croninger, 33 Sup. Ct. 


Rep., 148. 

C.B. dQ. Ry. Co. v. Miller, 33 Sup. Ct. Rep., 
155. 

C. St. P*°M. & O. Ry. Co. v. Latta, 33 Sup, Gy 
Rep., 155. 


Wells Fargo Co. v. Nieman Marcus Co., 33 
Sup. Ct. Rep., 267. 

Kansas City Southern Ry. v. Carl, 33 Sup. Ct. 
Rep., 391. 

M.K.& 7. Ry. Co. v. Harriman Bros., 33 Sup. 
Ct. Rep., 391. 


9 
ARGUMENT. 


IL, 

THE EVIDENCE SHOWS THAT WHAT- 
EVER, IF ANY, DELAY OR SHRINKAGE 
ABOVE THE NORMAL SHRINK THE SHIP- 
MENT MAY HAVE SUSTAINED WAS 
CAUSED BY CIRCUMSTANCES AND CONDI- 
TIONS OVER WHICH THIS DEFENDANT 
HAD NO CONTROL AND FOR WHICH A 
CARRIER IS NEVER HELD LIABLE AS A 
MATTER OF LAW. 


The court will note by referring to page 164 of 
the Transcript of Record that the above was defend- 
ant’s first ground on motion for non-suit. 

In this connection we desire to call the court’s 
attention to the fact that plaintiff testified, among 
other things, that while this shipment was in transit 
it was necessary for the stock train to be sidetracked 
at several different points owing to the fact that there 
had been a washout on the Southern Pacific between 
Reno and Sacramento and that by reason thereof all 
of the Southern Pacific passenger trains from the 
East to California points were being detoured over 
the lines of the defendant herein. (Transcript of 
Record, pages 44, 54, 70, 71, 87.) Of course, it goes 
without saying that a stock train could not expect to 
have the right of way over a passenger and mail 
train, nor could anyone contend that the defendant 
in this case was responsible for the violent and un- 
usual storm causing washouts on the Southern Paci- 
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fic, thereby making it necessary to detour their pas- 
senger trains over this defendant’s line of railroad. 

The court will also note plaintiff testified that 
owing to the fact that during the month of Decem- 
ber, 1909, a coal famine existed in the vicinity of 
Chicago; it was therefore necessary for the railroad 
companies to do everything they possibly could to 
transport cars of coal from Kemmerer and other coal 
mines to the East. Plaintiff’s testimony shows that 
he was familiar with this condition and knew that the 
railroad companies were doing all they could to move 
these cars from Kemmerer to Chicago and vicinity. 
(Transcript of Record, pages 54, 70, 124.) Under 
these circumstances the defendant was required 
under the law and as an act of humanity to pick up 
coal cars at Kemmerer and move them in the first 
available eastbound freight train. 

In this connection we would also eall the court’s 
attention to the fact that this shipment moved during 
the month of December, that considerable snow and 
ice and cold weather was encountered on the trip, 
and that, as stated by one of plaintiff’s witnesses, we 
ran into an awful blizzard at Rawlins. (Transcript 
of Record, page 57.) 

It is admitted by plaintiff’s complaint and his 
testimony in this case that all cattle while being 
transported long distances by rail are bound to shrink 
and decrease in weight and value even though they 
are given the very best of care and attention, but 
plaintiff undertakes in this case to show that his stock 
on this journey suffered an abnormal shrink due to 
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the fact, among other things, that it was necessary to 
sidetrack the train upon which his stock was being 
earried. Asa matter of fact, the evidence shows that 
plaintiff intended to ship his stock to Minidoka, 
Idaho, at which point he intended to feed them up for 
the Omaha market, but upon arriving at that place 
no pasturage of any consequence was available and 
hay was very scarce and expensive, and by reason 
thereof he moved the stock to South Omaha without 
fattening them up at this point for the Omaha mar- 
ket. After leaving Minidoka and American Falls, 
the shipment, as stated by plaintiff’s witnesses, en- 
countered a blizzard at Rawlins, Wyoming. 

Taking all these facts into consideration, it seems 
clear to us that plaintiff’s cattle would necessarily 
shrink to a greater extent than they would had they 
been moving in the middle of the summertime when 
grass and hay were plentiful and no snow, ice or 
blizzard would be encountered, and it would not be 
necessary to sidetrack stock trains on account of 
washouts on the Reno division, making it necessary 
to detour passenger trains over this defendant’s line 
of railroad. Therefore, under this point we maintain 
that even assuming that plaintiff had shown that his 
stock had suffered an abnormal shrink, under such 
circumstances this defendant could not be held liable 
for same for the reason that it was caused, if at all, 
by facts and circumstances over which this defendant 
had no control. 

We do not deam it necessary to discuss at Jength 
any of the decisions on this point, since it is elemen- 


ey 


ad 


tary that a carrier is never held lable for injury 
eaused by facts and circumstances over which it has 
no control. However, in this connection we eall the 
court’s attention to the fact that we have cited a nuin- 
ber of cases sustaining our contention in this regard 
under Points and Authorities, number I, and there- 
fore maintain that our first point in our motion for 
non-suit is well taken. 


IDL. 


PLAINTIFF CANNOT RECOVER FOR AL- 
LEGED EXTRA FEED BILL AT VALLEY, 
NEBRASKA, FOR THE REASON THAT HIS 
WITNESSES TESTIFIED IT WAS THE CUS- 
TOM TO STOP AND FEED CATTLE AT THIS 
POINT IN ORDER TO PILL THEM UP 0 
REST THEM FOR THE OMAHA MARKET. IN 
ANY EVENT DEFENDANT WAS IN NO WISE 
CONNECTED WITH THE DELAY AT VAL- 
IGT, 


The court will note by referring to page 164 of the 
Transcript of Record that the above was defendant’s 
second ground on motion for non-suit. 

Plaintiff on cross examination (Transcript of 
Record, page 98) stated that Valley is about thirty 
miles from South Omaha, which, as the court will 
recall, was the ultimate destination of this shipment. 
He further testified that he held the cattle at Valley 
from ten A. M. on December 16th until six P. M. on 
December 19th, and then ran from there to South 


13 


Omaha. (Transcript of Record, pages 53, 56, 69) ; 
that he stopped the shipment at Valley for the pur- 
pose of feeding them up and getting them in better 
condition for placing on the Omaha market; that in 
the meantime plaintiff himself had gone to South 
Omaha to watch the market, and it was a mere mat- 
ter of speculation how long he was going to leave the 
stock at Valley (Transcript of Record, pages 98, 98) ; 
that they were well fed up and in good condition 
after they were fed at Valley, and were put upon the 
Omaha market and looked pretty good; that the stop- 
ping of cattle at Valley to fill them up and get them 
into good condition for South Omaha market was a 
common practice among stock shippers (Transcript 
of Record, page 129). 

Plaintiff alleges in paragraph VII of his com- 
plaint shown on page 7 of the Transcript of Record, 
that while said cattle were enroute he was compelled 
to pay for the maintenance of said cattle $300 more 
than he would have been compelled to pay if the de- 
fendant had permitted them to be fed and cared for 
at proper times and places. In attempting to sustain 
this allegation plaintiff testified on page 98 of the 
Transcript of Record that while he was filling up the 
stock and resting them at Valley to get them in good 
condition to place on the South Omaha market he 
paid out the swn of $300 for feed. As above stated, 
his testimony shows that this is the common practice 
and that he voluntarily held the cattle at Valley while 
he was at South Omaha watching the market, and 
finally, after the cattle had been sufficiently rested 
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and filled and the market at South Omaha had 
reached a point which was satisfactory to the plain- 
tiff he then moved the cattle on to South Omaha and 
disposed of them. 

We eannot coneeive upon what theory of law or 
justice the plaintiff is entitled to recover any portion 
of this feed bill from the defendant when the testi- 
mony shows that he voluntarily ineurred this bill at 
Valley for the express purpose of getting the stock 
in condition for sale on the Omaha market. 


EWE. 


CONGRESS HAS MANIFESTED THE PUR- 
POSE TO TAKE POSSESSION OF THE SUB- 
JECT OF TRANSPORTATION OF PROPERTY 
AND LIABILITY OF CARRIERS BY RAIL- 
ROAD OF INTERSTATE SHIPMENTS, AND 
SUCH LAWS AND REGULATIONS SUPER- 
SEDE ALL STATE REGULATIONS OR LAWS 
ON THE SAME SUBJECT, AND THE RULE OF 
LAW IS NOW DEFINITELY AND CONCLU- 
SIVELY SETTLED BY THE UNITED STATES 
SUPREME COURT THAT AGREED VALUA- 
TIONS AND CONTRACTS LIMITING THE 
CARRIERS’ COMMON LAW LIABILITY WILL 
BE UPHELD AND ENFORCED. 


Plaintiff alleged in paragraph LX of his reply, as 
shown on page 38 of the Transeript of Record, that 
the limited lability livestock contract which is ad- 
mitted was executed and governed the shipment in 
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question, was void as being in violation and contra- 
vention of Section 7 of the Act of Congress as 
amended commonly known as the Carmack Amend- 
ment, 34 Stat. at Large, 595 (now Section 20 of the 
act to regulate commerce). While this point was not 
particularly raised at the trial, plaintiff has again 
seen fit to make the same contention in paragraph II 
of his Points and Authorities as is shown on page 5 
of plaintiff’s brief. For these reasons we deem it 
necessary at this time to briefly refer to this point. 

This is not a new question but has been decided 
many times by the courts. The leading case on the 
question is Hart v. Pennsylvania Railroad Company, 
112 U.S., 331, 340, 341, in which it appears that Mr. 
Hart shipped five horses under a bill of lading which 
stated the horses were to be transported, among other 
things, upon the condition that the carrier assumed 
liability on the stock to the extent of one hundred 
dollars for each horse. One of the horses was killed 
and others were injured in transit, and during the 
trial it appeared that the animals were race horses 
and plaintiff offered to show damages based on their 
value amounting to over $25,000. The testimony was 
excluded and plaintiff recovered a verdict for the sum 
of $1200. On appeal it was 

HELD: “Limitation as to value has no tendency 
to exempt from liability for negligence. It does not 
induce want of care. It exacts from the carrier the 
measure of care due to the value agreed on. The 
carrier is bound to respond to that value for negli- 
gence. The compensation for carriage is based on 
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the value. The shipper is estopped from saying that 
the value is greater. * * * There is no violation of 
a public policy. On the contrary it would be unjust 
and unreasonable and would be repugnant to the 
soundest principles of fair dealing and of the freedom 
of contracting, and thus conflict with publie policy if 
the shipper should be allowed to reap the benefit of 
the contract if there is no loss and to repudiate it in 
case’ Ofeloss,”’ 

Normilev. O. R. & N. Co., 41 Or., 177, 188, was an 
action to recover the value of a mule which with other 
stock defendant agreed to transport from Portland, 
Ovegon, to Astoria, Oregon. Upon arrival of the ani- 
mals at Astoria, it is alleged that defendant negli- 
gently tied the mule to a small red plow; the mule, 
by moving its head, also moved the plow, became 
frightened, ran away and was injured. As a defense 
the defendant alleged that the anima] was transported 
under a contract providing that the value of the stock 
did not exceed one hundred dollars per head, and that 
the recovery, if any, should not exeeed that sum. 
Plaintiff obtained judgment for $150, and in revers- 
ing the case on appeal it was 

HELD: ‘‘It is in effect a representation that the 
horses and mules were not worth to exceed one hun- 
dred dollars per head and an express assent to the 
rate fixed as a proper charge for transportation based 
upon such valuation. The plaintiff cannot consist- 
ently claim a higher valuation upon the agreed rate 
of freight, and the contract is not in any proper sense 
one for the exemption of the defendant from the con- 
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sequences of negligence. In sueh a case the shipper 
is estopped to deny the value whieh he himself has 
deliberately fixed and agreed to as the real value of 
the property when it comes to a loss. Sueh stipula- 
tions in contracts are supported and upheld upon 
eonsideration of fairness as it relates both to the 
shipper and earrier. We are led to this conclusion by 
eases of palpable analogy and high authority.”’ 


Adams Express Co. v. Croninger, 33 Sup. Ct. Rep. 
148, was an action to reeover the full market value of 
aa small package containing a diamond ring which 
was lost by the express company. The defendant 
alleged in its answer that it was engaged in interstate 
commerce and was subject to the Act to Regulate 
Commerce, that its rates were based on the deelared 
value of the article transported, that plaintiff eleeted 
to have the paekage transported under its limited 
liability contract and could not recover in exeess of 
the deelared value. Plaintiff demurred to the answer 
as not containing a defense, and the demurrer was 
sustained. In reversing the case on appeal the United 
States Supreme Court 


HELD: ‘That a common earrier cannot exempt 
imself from liability for his own negligence or that 
of his servants is elementary (citing a number of 
eases). The rule of the common law did not limit his 
liability to loss and damage due to his own negligence, 
or that of his servants. That rule went beyond this, 
and he was liable for any loss or damage which re- 
sulted from human ageney, or any eause not the act 
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of God or the public enemy. But the rigor of this 
hability might be modified through any fair, reason- 
able and just agreement with the shipper which did 
not include exemption against negligence of the car- 
rier or his servants. The inherent right to receive 
a compensation commensurate with the risk, involved 
the right to protect himself from fraud and imposi- 
tion by reasonable rules and regulations, and the right 
to agree upon a rate proportionate to the value of the 
property transported. 

‘*Tt has therefore become an established rule of the 
common law, as declared by this court in many eases, 
that such a carrier may, by a fair, open, just and 
reasonable agreement, limit the amount recoverable 
by a shipper in ease of loss or damage to an agreed 
value, made for the purpose of obtaining the lower of 
two or more rates of charges proportioned to the 
amount of the risk. (Citing a large number of 
Gases.) == = © 


‘“The language of the enactment does not disclose 
any intent to abrogate the right of common carriers 
to regulate their charges for carriage by the value of 
the goods, or to agree with the shipper upon a valua- 
tion of the property carried. * * * 

‘“We therefore reach the conclusions that the pro- 
vision of the act forbidding exemptions from lability 
imposed by the act is not violated by the contract here 
in question.’’ The demurrer was therefore overruled 
and the case reversed. 


Chicago, St. Paul & Minneapolis Ry. Co. v. Latta, 
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33 Sup. Ct. Rep., 155, was a very similar case, and the 
court reached the same conclusion in reversing and 
remanding this case for a new trial. 


C.B. ad Q. Ry. Co. v. Miller, 33 Sup. Ct. Rep., 155. 
In this case the United States Supreme Court adopted 
the same rule as laid down in the Croninger case and 
reversed the case upon the same grounds. 


Kansas City Southern Ry. Co. v. Carl, 33 Sup. Ct. 
Rep., 391. This was a case involving the validity of 
the release of $5.00 per hundredweight on a shipment 
of household goods. The United States Supreme 
Court upheld the right of the carrier to enter into 
such contracts, and expressly holds that there is noth- 
ing in the Carmack Amendment forbidding such con- 
tracts, and again reaffirms the rule laid down in the 
Croninger case. 

M.K.&d T. Ry. Co. v. Harriman Brothers, 33 Sup. 
Ct. Rep., 397. This was an action to recover damages 
for the alleged negligent killing of a shipment of 
cattle by derailment of one of the defendant’s trains. 
The shipment moved under the terms and provisions 
of a livestock contract very similar to the one in 
controversy in the case at bar. The lower court per- 
mitted a recovery for the full value of the shipment 
notwithstanding the limitations contained in the con- 
tract. In reversing the case it was 

HELD, in effect, that there was nothing in the 
Interstate Commerce Act which prevented the car- 
rier from entering into such a contract; that the rea- 
sonableness of its provisions could not be attacked 
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mnany court; that the Interstate Commerce Commis- 
sion was the only body which had authority to pass 
upon the reasonableness of the same. The limita- 
tions in the contract were sustained and the same rule 
adopted as laid down in the Croninger ease. 
Previous to the above decisions there has been 
more or less conflict in the different state decisions 
concerning the right of a carrier to enter into these 
contracts, but such conflict was more apparent than 
real, and due to the fact that the different courts 
failed to note the distinction between a strict limita- 
tion for liability for negligence and the agreed valua- 
tion in ease of loss. But these recent decisions by 
the United States Supreme Court have removed all 
of this difficulty and settled beyond any controversy 
that the carrier has a right to enter into such con- 
tracts and that same will be upheld and enforced. 
However, there is still another reason why the 
Carmack Amendment can have no application to this 
shipment, and that is that Section 7 of the Act of 
Congress as amended, 34 Statutes at Large, page 595 
(now Section 20 of Act to Regulate Commerce), is 
only applicable to the initial earner and plainly states 
that no rule, receipt or regulation shall change the 
hability hereby imposed. An examination of the 
language of the act will show that the only hability 
hereby imposed is, that the initial carrier upon re- 
eeipt of goods shall be responsible through to destina- 
tion regardless of whether or not the loss occurred 
upon its or its connecting carrier’s line. It is per- 
fectly clear, therefore, that under the recent decisions 
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of the United States Supreme Court there is nothing 
in the Carmack Amendment in any wise affecting the 
right of the common earrier to enter into limited 
lability livestock contracts. 


nye 

PLAINTIFF FAILED TO PROVE THAT HE 
GAVE NOTICE TO THE DEFENDANT OF HIS 
ALLEGED CLAIM WITHIN TEN DAYS OF 
UNLOADING THE STOCK AT DESTINATION 
AND BEFORE THE STOCK HAD BEEN IN- 
TERMINGLED WITH OTHER STOCK, AS RE- 
QUIRED BY THE CONTRACT OF SHIPMENT. 


By referring to Section 9 of the livestock con- 
tract, as shown on page 28 of the Transcript of Rec- 
ord, the court will note that it provides as follows: 

‘*9, Unless claims for loss, damage or detention 
are presented within ten days from the date of the 


unloading of said stock at destination, and before 
said stock has been mingled with other stock, such 


claims shall be deemed to be waived, and the carriers 
and each thereof shall be discharged from Ha- 
ity. * «* 

By referring to page 165 et seq. of the Transcript 
of Record, it will be seen that Judge Bean, in grant- 
ing defendant’s motion for a non-suit, discussed this 
feature of the case at length, and arrived at the con- 
clusion that the non-suit should be granted for the 
reason that plaintiff did not comply with this section 
of the contract. 

Plaintiff contended upon the argument for a non- 
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suit, and is now attempting to claim in his brief, that 
he complied with this section and gave notice of his 
claim at destination, as required by Section 9 of the 
livestock contract. The testimony in regard to plain- 
tiff’s compliance with Section 9 is contained on page 
09 of the Transcript of Record, where he states in 
effect that he told the agent at Shoshone that he was 
going to put in a claim, and other similar remarks 
made to different railroad employes between Sho- 
shone and South Omaha, and later on, on page 60, 
plaintiff testified that he put in a claim in Portland, 
Oregon. 

Plaintiff, on page 33 of his brief, seeks to justify 
the right of plaintiff to put in a claim to the Oregon 
Railroad & Navigation Company, at Portland, Ore- 
gon, for the alleged reason, as he claims, that some 
agent at South Omaha told him to take it up with 
the claim department, as shown on page 61 of the 
Transcript of Record. As was stated by Judge Bean, 
in passing on this point, there was no testimony or 
contention that the plaintiff complied with Section 9 
of the livestock contract by making claim at South 
Omaha within ten days after the arrival of the stock, 
before they had been intermingled with other stock, 
and the fact that some agent or employe of the defend- 
ant, while the shipment was in transit, was notified 
that the plaintiff was going to put in a claim, or the 
fact that somebody’s agent—whether Union Pacific 
agent, agent of the Stock Yards Company, or agent 
of the commission firm, the evidence does not show— 
told the plaintiff to take up the matter with the claim 
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department, without designating any particular claim 
departinent, certainly does not authorize a waiver of 
Section 9 and justify the plaintiff in waiting until 
the stock had been intermingled with other stock and 
then several weeks afterwards put in a claim 2000 
miles from destination, with the Oregon Railroad 
& Navigation Company at Portland, Oregon. As a 
matter of fair dealing and justice between man and 
man, the defendant is entitled to a reasonable notifi- 
cation of a claim for loss and damage in a ease of 
this kind, whether it is so specified in the livestock 
eontract or not, for the reason that it is absolutely 
impossible for a railroad company to check up and 
determine whether or not plaintiff has actually sus- 
tained any damage after the shipment has arrived 
at destination and is sold and butchered. The courts 
have recognized the justice and reasonableness of 
such a provision in livestock contracts and have uni- 
formly held that unless the plaintiff complies with 
such requirements he cannot recover. We desire to 
refer briefly to a few of the many cases on this 
subject. } 

Snuth Meat Co. v. O. R. & N. Co., 59 Or., 206, 209. 
This was a case in which the plaintiff was seeking to 
recover damages on a shipment of cattle moving from 
North Powder, Oregon, to Portland, Oregon. The 
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contract governing this shipment contained identic- 
ally the same clause in regard to the presentation of 
claims as is contained in the contract in the case at 
bar. In upholding the validity of this clause the 
court, among other things, 
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HELD: ‘The stipulation that a claim of injury 
shall be presented within ten days and before the 
stock shipped shall have been mingled with other 
stock, is a reasonable stipulation on its very face. 
Transportation companies ean only do business 
through employes, and the loeation of these, as well 
as the time of their employment, is subject to change. 
It is only fair that in eases of this character the cor- 
poration should be seasonably notified that a claim 
for damages would be insisted upon, in order that a 
eareful inspection of the animals and timely inquity 
into the conditions attending their transportation 
may be investigated and the aetual facts ascertained. 
This is not a stipulation exempting the earrier from 
hability for neghgenee, but one giving it an oppor- 
tunity to ascertain whether its servants have been in 
fact neghgent.’’ 

M.K.dT. Ry. Co.v. Harriman Brothers, 33 Sup. 
Ct. Rep., 397. This case involved a shipment of cattle 
which moved under the terms and provisions of a 
limited lability livestock contraet, which contained 
a provision, among other things, to the effect that 
no suit shall be brought after a lapse of ninety days 
from the happening of any loss or damage, any stat- 
ute of limitation to the contrary notwithstanding. 
The lower court held that this stipulation was void 
and a verdict was returned in favor of the plaintiff. 
In reversing the case the court, among other things, 

HELD: ‘The policy of statutes of limitation is 
to encourage promptness in the bringing of actions, 
that the parties shall not suffer by loss of evidence 
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from death or disappearance of witnesses, destruc- 
tion of documents, or failure of memory. But there 
is nothing in the policy or object of such statutes 
which forbids the parties to an agreement to provide 
a shorter period, provided the time-is not unreason- 
ably short. * * * Such limitations in bills of lading 
are very customary and have been upheld in a multi- 
tude of cases (citing cases). * * * The provision 
requiring suit to be brought within ninety days is not 
unreasonable and the case is therefore reversed.’’ 


M. K.d T. Ry. Co. v. Hancock & Goodbar, 109 
Pacific, 223. This was an action to recover damages 
for injuries alleged to have been sustained by plain- 
tiff while shipping two carloads of cattle. Shipment 
moved under a limited lability livestock contract, 
which contained, among other things, the following 
stipulation: ‘‘That as a condition precedent to the 
shipper’s right to recover any damages for any loss 
or injury to the livestock shipped, resulting from the 
earricr’s negligence, including delays, the shipper 
shall, within thirty days after the happening of the 
injuries complained of, file with the freight or station 
agent of the carrier lis claim for damages, giving the 
amount thereof, and that no suit shall be brought 
against the carrier after a lapse of ninety days from 
the happening of the injury.”’ 


HELD: ‘‘The stipulation is reasonable and valid 
and is not against public policy. The court adopts 
and follows the opinion in the case of Southern Hx- 
press Co. v. Caldwell, 21 Wall. 264.”’ 
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Austin-Stephenson Co. v. Southern Ry. Co., 65 
S. E., 757, 758, discussing the legality of a clause in 
a livestock contract, which read as follows: 


“That as a condition precedent to any right, to 
recover any daniages for loss or injury to said live- 
stock, notice in writing of the claim thereof shall be 
given to the agent of the carrier actually delivering 
said livestock, wherever such delivery may be made, 
and such notice shall be so given before said livestock 
is removed or intermingled with other livestock. ”’ 


HELD: ‘The carrier does a large business, cov- 
ering a vast extent of territory, and to allow suits to 
be brought against it without such notice, at any 
length of time, when the evidence of the true nature 
of the transaction has been lost or obliterated and 
there is no sufficient opportunity afforded of ascer- 
taining the truth of the matter, would be to surrender 
the carrier, bound hand and foot and in a helpless 
condition, to the tender mercies of the shipper, and 
subject it to the payment of almost any kind of a 
claim which his caprice or avarice might tempt him to 
assert. * * * The law will not tolerate such an 
imposition which might follow a denial of the validity 
of this clause in the contract. * * * A stipulation 
requiring a consignee of cattle to present any claim 
for damages at the time the cattle were received and 
before they were unloaded and mingled with the 
other cattle, has been held to be reasonable and valid.”’ 


Parrill et al. v. Cleveland etc. R. R. Co., 55 N. E., 
1026. In this case certain livestock was transported 
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under a livestock contract containing the following 
stipulation : 

‘*No claim for damages which might accrue to the 
shipper under his contract, shall be allowed o1 paid 
by the carrier or sued for in any court by the shipper, 
unless a claim for such loss or damage should be made 
in writing, verified by the affidavit of the shipper, or 
his agent, and delivered to the freight claim agent of 
the carrier at his office in Cincinnati, Ohio, within 
five days from the time of the removal of the stock 
from the e¢ar.’’ 

In sustaining the validity of this limitation the 
court said: ‘‘ Where there is a special contract pro- 
viding a necessity for reasonable notice of claim, the 
giving of such notice or the presentation of such claim 
being a condition precedent, it is a part of the plain- 
tiff’s cause of action to show performance of this 
precedent obligation on his part or to show a waiver 
of performance or of strict formality.’’ (Citation. ) 

Atchison Ete. Ry. v. Crittenden, 44 Pae., 1000, 
1001. In this case the special limited livestock con- 
tract had the following provision: 

‘‘As a condition precedent to the shipper’s right 
to recover any damages for loss or injury to said 
stock, he will give notice in writing of his claim there- 
for, to some officer of said party of the first part, or 
its nearest station agent, before said stock is removed 
from its place of destination above mentioned, or 
from the place of delivery of the same by said party 
of the second part, and before said stock is mingled 
with other stock.”’ 
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In upholding the validity of this clause the court, 
among other things, said: ‘‘These provisions of the 
contract are just and equitable. The company is 
entitled to a written notice that the shipper claims 
damages, so as to permit the company to have a thor- 
ough investigation made of the nature of the claim 
and the condition of the stock, before the stock is re- 
moved from its premises, or before it is mingled with 
other stock, so as to render its identification difficult. 
* * * Failing to comply with the terms of this 
contract in regard to giving notice, the shipper ean- 
not recover.”’ 


Metropolitan Trust Co. v. Toledo Etc. Ry., 107 
Fed., 628, 632. The livestock contract contained the 
following provision: 


‘That no claim for damages which may accrue to 
said second party under this contract, shall be paid by 
the said first party or sued for in any court by the 
said second party, unless a claim for such loss or 
damage shall be made in writing, verified by the affi- 
davit of the said second party, or his or their agent, 
and delivered to the general freight agent of the said 
first party at his office in the City of Evansville, In- 
diana, within thirty days from the time said stock is 
removed from said cars, and that if any loss or dam- 
age occurs upon a line of connecting carrier, then the 
earrier shall not be liable unless a claim be made in 
like manner, and delivered in like manner, to some 
proper officer or agent of the carrier on whose line 
the loss or damage occurs.’’ 
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In upholding this provision of the contract the 
court held that such a stipulation is valid and reason- 
able, and quotes with approval a number of cases 
sustaining his position. 

Brute Chicago Hic. Ray, 87S. W., 9,10. The 
contract contained the following provision: 

‘As a condition precedent to any damages or anv 
loss or injury to lvestoek covered by this contract, 
the second party (plaintiff) will give notice in writ- 
ing of the claim therefor to some general officer, or 
to the nearest station agent of the first party at destin- 
ation, * * * and before such stock is mingled with 
other stock, such written notification to be served 
within one day after delivery of stock at destination. 
* * * That a failure to comply with the provis- 
ions of this clause shall be a bar to the recovery of 
any and all such claims.’’ 

In upholding this clause of the contract the court, 
among other things, said: ‘It is a further contention 
that plaintiff was not entitled to recover by reason 
of his failure to give notice as required by the con- 
tract, of his damages. It is conceded that no such 
notice was given, and it is not a matter of dispute 
but what the terms of the contract as to such notice 
included damages resulting from the death or shrink- 
age of the hogs. In such instances the giving of such 
notice is a prerequisite to the right of recovery.”’ 
(Citations. ) 

Houston Ete. Ry. Co. 1. Mayes, 97S. W., 318, 320. 
The contract had a clause which was substantially as 
follows: 
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‘‘Asa condition precedent to the shipper’s right to 
recover damages, he must give written notice to some 
general officer or agent of the company, of the loss, 
damage or injury sustained within ninety days of 
unloading the stock at destination.’’ It was held that 
the stipulation was reasonable and should be en- 


foreed. 

St. Lowis Ete. Ry. v. Pierce et al, 101 S. W., 760, 
761. The livestock contract contained a clause as 
follows: 

‘“That as a condition precedent to a recovery for 
any damages for delay, loss or injury to livestock 
covered by this contract, the second party will give 
notice in writing of the claim therefor to some general 
officer, or the nearest station agent of the first party, 
or to the agent at destination, or some general officer 
of the delivering line, before such stock is removed 
from the point of shipment or from the place of des- 
tination, and before such stock is mingled with other 
stock, such written notification to ‘be served within 
one day after the delivery of such stoek at destination, 
to the end that such elaim shall be fully and fairly 
investigated, and that a failure to fully comply with 
the provisions of this clause shall be a bar to the recov- 
ery of any and all such claims.”’ 

In upholding the validity of this stipulation, the 
eourt says: ‘‘This provision of the contract is reason- 
able and binding. The stock was unloaded and sold 
within the time stipulated for the giving of the notice, 
and it imposed no unreasonable terms upon the plain- 
tiffs in requiring them to give notice within that time 
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of their intention to claim damages. The giving of 
the notice within the time named was according to 
the stipulation and condition precedent to the right 
of recovery, and the burden of proof was upon the 
plaintiffs to show that they had given the notice.”’ 

Wichita Etc. Ry. v. Koch, 28 Pac., 1013, 1014. The 
shipping contract in this case provided as follows: 

‘“That as a condition precedent to his right to 
recover any damages for loss or injury to said hogs, 
he will give notice in writing of his claim therefor to 
some officer of said party of the first part or its near- 
est station agent, before said stock is removed from 
the place of destination above named, or from the 
place of delivery of the same to said party of the sec- 
ond part, and before such stock is mingled with other 
stock.”’ | 

The court held that such stipulation was reason- 
able, just and valid, and cites and quotes from a large 
number of cases to support his decision. 


Wood v. Southern Ry., 24 8. E., 704, 705. The 
shipping contract in this case had the following stipu- 
lation: 

“That as a condition precedent the shipper will 
give notice in writing of his élaim for damages to the 
agent of the railroad company, actually delivering 
said stock to him * * * before said stock is 
removed from the place of destination above men- 
tioned, or from the place of delivery of the same, and 
before said stock is intermingled with other stock.’’ 


The court upheld this stipulation, and among 
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other things said: ‘‘The object of such provisions in 
contracts like this, is that the defendant may have 
notice of the shipper’s claim for damage in time to 
investigate the matter before the cattle are carried 
off and seattered, so that it cannot do so, or cannot do 
so with the same facility and satisfaction that it could 
at the place of delivery.’’ 


Southern Ry. Co. v. Adams, 42 8. E., 35, 36. This 
contract contained the following stipulation : 


‘*Tt is further agreed that as a condition precedent 
to the right of the owner to recover any damages for 
any loss or injury to said livestock, he will give notice 
in writing of his claim therefor to the agent of the 
railroad companies actually delivering said stock to 
him * * * before said stock is removed from the 
place of destination * * * and before said stock 
is intermingled with other stock.”’ . 

In passing on this the court held that such stipu- 
lation is reasonable and binding upon the parties, and 
quotes approvingly from the decision of the United 
States Supreme Court in the case of Hxpress Co. v. 
Caldwell, 21 Wall., 264, 268, as follows: 


‘The stipulation is not a conventional limitation 
of the right of the carrier’s employer to sue. He is 
left at liberty to sue at any time within the period 
fixed by the statute of limitation. He is only required 
to make his claim within ninety days, in season to 
enable the carrier to ascertain what the facts are, and 
having made his claim he may delay his suit. Jt may 
also be remarked that the contract is nota stipulation 
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for exemption from responsibility for the defendant’s 
negligence, or for that of their servants. * * * A 
common carrier is always responsible for his negli- 
gence, no matter what his stipulations may be, but an 
agreement that in case of failure by the carrier to 
deliver the goods, a claim shall be made by the bailor 
or by the consignee within a specified period, if that 
period be a reasonable one, is altogether of a different 
character; tt contravenes no public policy; it excuses 
no negligence. Itis perfectly consistent with holding 
the carrier to the fullest measure of good faith, of dil- 
igence and of capacity with the strictest rules of the 
common law ever required. * * *”’ 

As before stated, the evidence conclusively shows 
that no claim was ever made by the plaintiff at destin- 
ation within ten days after the unloading and before 
the stock had been intermingled with other stock. It 
must be apparent to the court in this class of cases 
that it is absolutely impossible for the defendant to 
investigate and determine whether plaintiff in error’s 
stock was injured, unless some such notice is given 
to the defendant in error, thereby making it possible 
for it to properly investigate the claim. Especially 
is this true where the claim is for abnormal shrink- 
age, which at best is a very speculative and conjec- 
tural proposition. However, as before stated, plain- 
tiff in error specifically agreed by the terms of his 
contract that unless his claim was presented within 
ten days after the arrival of stock at South Omaha 
and before the stock was intermingled with other 
stock his claim would be waived, and certainly with- 
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out some notice defendant could not determine 
whether plaintiff was going to claim damages for 
alleged shrinkage or delay or rough handling or loss 
of the cattle, or whether he claimed damages for any 
reason. 

We have seen fit to quote at length from a number 
of these cases, not because we ever had any doubt as 
to the validity of such stipulation, but for the reason 
that plaintiff in error has very earnestly contended 
before the lower court that said stipulations were void 
and against public policy, as an attempted limitation 
of the carrier’s liability for its own negligence, but 
this can no longer be considered an open question 
since the recent decision of the United States Su- 
preme Court upholding limited lability livestock con- 
tracts. We therefore contend that whatever, if any, 
right of recovery plaintiff in error in this case had, 
is barred by his failure to give defendant in error 
notice of his claim for damages as he agreed to do 
in the ninth clause of the shipping contract, and par- 
ticularly is this true in this case for the reason that 
defendant in error had no notice of plaintiff in error’s 
claim, or the nature of it, until long after the stock 
had been sold, intermingled with other stock and 
slaughtered, thereby making it absolutely impossible 
for defendant in error to determine whether or not 
there was any injury to said stock. For these rea- 
sons we submit the motion for non-suit was properly 
sustained. 
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PLAINTIFF IN ERROR’S BRIEF, 

On page 17 of his brief, plaintiff in error makes 
the contention that there were two contraets of ship- 
ment, one reading from Baker, Oregon, to Minidoka, 
Idaho, and another from Minidoka, Idaho, to South 
Omaha, and then attempts to show that the shipments 
moved under the loeal rates appheable between these 
points, and that, as a matter of fact, the plaintiff did 
not seeure the benefit of the lower rate in eonsider- 
ation of executing said livestock contract. 

Weare at a loss to know why or upon what theory 
plaintiff in error feels that he is justified in making 
such contention. He alleges in paragraph IV of his 
complaint, as shown on page 3 of the Transcript of 
Record, that the cattle were shipped to Minidoka, it 
being the intention of plaintiff, as known to the de- 
fendant, to continue the transportation of said cattle 
from Minidoka to South Omaha. Then again, plain- 
tiff testified on page 68 of the Transcript of Record 
that he received through billing from Baker to 
Omaha, and that it was a through shipment with the 
right, as plaintiff testified on page 96 of the Trans- 
seript of Record, to stop the cattle at Minidoka for 
not to exceed 120 hours; that he first intended to take 
advantage of the feed in transit rate, but later 
changed his mind and took advantage of the through 
rate and that refund of over six hundred dollars was 
made to him on this basis, as shown by pages 96 and 97 
of the Transcript of Reeord, but be that as it may, the 
United States Supreme Court has held in the case of 
Cau v. Texas & Pacific Ry., 194 U. S., 427, 482: 
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‘Tt is not necessary that an alternative contraet 
be presented to the shipper for his ehoice. A bill of 
lading is a contraet, and knowledge of its contents 
by the shipper will be presumed, and provision there- 
in against lability for damages by fire is not unjust 
or unreasonable. It is not necessary that there be 
an independent consideration apart from that ex- 
pressed in the bill of lading to support a reasonable 
stipulation of exemption from lability.”’ 


To the same effeet see Arthur v. Teras & Pacific 
Ry. Co., 139 Wed., 127, 130. 

On pages 28 ct seq. of plaintiff’s bref he makes 
the contention that the burden of proof is upon the 
carrier to prove the reasonableness of the stipulations 
eontained in the livestock contract, then proeeeds to 
eite some of the older authorities to that effect. 


While this may have been the law at one time, 
plaintiff in error apparently overlooked the fact that 
since the passage of the Interstate Commerce Act as 
amended, the United States Supreme Court has held 
in cases without number that the tariff rates, rules, 
regulations, classifications and practices affecting 
classifications which are published and filed with the 
Interstate Commerce Commission, as required by law, 
are conclusively reasonable to everyone except the 
Interstate Commerce Commission, and a moment’s 
reflection will show the justness of such a rule; for 
if it were otherwise, one inferior court might hold 
a rate or a regulation reasonable and another court 
hold the same rate or regulation unreasonable, and 
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bv reason thereof it would be impossible for the ear- 
rier to abide by its published tariffs or shippers to 
know what rates, rules or regulations were in force 
and effeet; so the framers of the Aet to Regulate 
Commerce wisely placed the exclusive jurisdiction as 
to reasonableness of rates, rules and regulations with 
the Interstate Commerce Commission. Hence, it 
necessarily follows that it makes no difference in 
this kind of a case whether the tariff provisions re- 
lating to the presentation of claim at destination 
within ten days of unloading is reasonable or other- 
Wise, so long as it remains in the tariff and is not 
canceled by order of the Commission. 


Teras & Paetfie Ry. Co. v. Abilene Cotton Oil 
Co., 204 U.S., 426, 442. 


Illinois Central Ry. Co. v. F.C. C., 206 U. S., 
441, 464. 


Mecker v. Lehigh Valley Ry. Co., 162 Fed. 354, 
309. 


Without unduly prolonging this brief, defendant 
in error contends that the motion for non-suit in this 
case was properly granted for the following reasons: 


First. Whatever, if any, damage was caused to 
the shipment in question was sustained by causes and 
circumstances over whieh this defendant had no 

“control. | 


Second. Plaintiff in error voluntarily unloaded 
his stock at Valley for the purpose of filling them up 
to place them on the Omaha market. 
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Third. The contract in evidence in this case is 
valid and binding and will be upheld as shown by the 
recent United States Supreme Court decisions. 

Fourth. Plaintiff in error cannot recover in this 
action for the reason that he failed to give notice to 
the defendant or its agents at South Omaha before 
said stock had been unloaded and intermingled with 
other stock as he agreed to do under Section 9 of the 
livestock contract. 

For the above reasons, we submit that the judg- 
ment of the lower court in sustaining defendant’s 
motion for a non-suit should be affirmed, with instruc- 
tions to dismiss the action. 


Respectfully submitted, 
W. W. Corton, 
A. C, SPENCER, 
W. A. Ropsrys, 


Attorneys for Defendant in Error. 


Iu the United States Cirruit /” 
Court of Appeals for the 
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JAMES G. KIDWELL, 
Piatt im rror. 
Leb No. 2247 
OREGON SHORT LINE RAIL- 
ROAD COMPANY, a corpora 
tion, 
Defendant in Error. 
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Petition for Rehearing of Plaintiff in Error 


Now comes the plaintiff in error herein and re- 
spectfully presents this his petition for rehearing. 

In presenting this petition for rehearing we do 
so upon the ground that we believe that this action 
was decided both in the court below and in this court 
upon a ground that was unnecessary for either court 
to consider at all because the point hereim advanced 
and argued in our opening brief obviates the neces- 


sity of its consideration. The non-suit was granted 
in the court below for the reason that the plaintiff 
in error had not given notice of claim for damages 
assumed to be required under the evidence and plead- 
ings in this matter, and the decision of the lower 
court was affirmed upon the same ground. We do 
not propose to question at this time the decision that 
the notice given was insufficient, but we do most 
earnestly maintain that under the pleading and proof 
in this matter no notice whatever was necessary and 
that the non-suit was therefore improperly allowed. 
We made this point on pages 20 to 23 of our opening 
brief and the point there raised was not answered 
in any way by the defendant in error in its brief and 
was not noticed by this court in its opinion. 

We will first briefly call the court’s attention to 
the allegations in the pleadings in this case. The 
fourth allegation in the complaint alleges in sub- 
stance the delivery of the cattle by the plaintiff to 
the initial carrier at Huntington, Oregon, and alleges 
that the property was delivered for transportation 
over the line of railroad of the defendant and over 
the Union Pacific road to South Omaha, to such in- 
termediate point upon the line operated by the de- 
fendant and the Union Pacifie Railroad Company as 
the plaintiff might thereafter designate said stock to 
be consigned to plaintiff at such point of destination, 
the point of destination referred to, as we under- 
stand the matter, being the intermediate point be- 
tween Huntington and South Omaha. The allegation 
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then is that these cattle were billed to paintiff as 
consignee at Minnekoda, Idaho, it then being alleged 
that the intention of plaintiff to continue the trans- 
portation of said cattle from Monnedoka to South 
Omaha was known to the defendant. The allegation 
then further continues that the cattle were there- 
after billed from American Falls to South Omaha, 
(American Falls being a station on the line of de- 
fendant’s road East of Minnedoka, the point to which 
the cattle were first billed), and it is clear under the 
allegation in this paragraph that the cattle reached 
South Omaha under two billings, one from Hunting- 
ton to Minnedoka, and one from American Falls to 
South Omaha. (Transcript, page 2). “The fourth 
allegation of the answer (Transcript, page 32) 
alleges that the cattle were billed to Minnedoka, 
Idaho, and the fifth allegation (Transcript, page 35) 
that they were afterwards reloaded and shipped 
from American Falls to South Omaha. 

The answer of the defendant (Transcript, pages 
22 to 32) sets forth the bill-of-lading under which 
these cattle moved from Huntington to their desti- 
nation under that bill-of-lading; that is, Minnedoka, 
Idaho. 

We herewith respectfully call this court’s at- 
tention to the fact that there is nothing in the plead- 
ings or evidence showing any of the stipu- 
lations of the bill-of-lading from American 
Falls to South Omaha, and it was assumed 
by the court in its decision that the  bill- 
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of-lading from American Falls to South Omaha 
contains some stipulation requiring claim for loss or 
damage to be put in within ten days after the arrival 
of the stock at South Omaha. It is true that the sec- 
ond and third paragraphs of defendant’s further and 
separate answer and defense sct forth certain rules 
and regulations effecting the transportation and car- 
riage of livestock as goverened by the tariff filed with 
the Interstate Commerce Commission. That these 
tariffs were filed and contain matter alleged in the 
answer is denied by the second paragraph of plain- 
tiff’s reply to such separate answer and defense. No 
proof was offered that the defendant had ever filed 
such tariff as alleged and no proof was offered that 
the bill-of-lading or contract under which these cat- 
tle were shipped from American Falls to South 
Omaha contained any stipulation or provision re- 
quiring any notice whatsoever. 

In the case of Hartwell Ry. Co. vs. Kydd, 74 
S. E., 310, it is decided that the court does not take 
judicial notice of tariffs tiled with the Interstate 
Commerce Commission, and that a party relying 
thereon must prove the same. No proof having heen 
oftered we do not think that this court can properly 
take notice of any stipulation or conditions which 
might have been contained in the shipping coutract 
under which this stock moved from American Falls 
to South Omaha. 

To briefly reiterate, there is one bill-of-lading, 
the contents of which are proven and which may be 
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properly considered tm determining this case, and 
that is the bill of-lading from Huntington to Minne- 
doka. There is no proof whatever that the shipping 
contract issued from American Falls to South Omaha 
required any notice of damage to be given to any one 
at any time. 

The honorable trial court in granting the non- 
suit (Transcript, page 168) uses the following 
language: ‘*When the stock arrived at Minnedoka 
which is now claimed to be the end of the first ship- 
ment, the consignee refused to unload them; refused 
to take them off the tram. If that was the end of 
wiescontract 1, was his duty to do that ~*~ ~~ “sup 
he refused to unload them at that place becanse there 
was no proper stock-yard for rest and feed.’’ In 
coming to this conclusion the trial court was in er- 
ror. The only evidence touching upon this matter 
appears on pages 47 and 48 of the transcript. The 
testimony in brief is this: That the cattle arrived 
at Shashone at 3:30 o’clock a. m. on December 5th 
(Transcript, page £4); that there was not sufficient 
facilities there for unloading the eattle for feed. rest 
and water; after an endeavor by the emploves of the 
defendant to unload the cattle at Shoshone (which 
is West of Minnedoka) it was decided to run these 
eattle on. It was then discovered or first made 
known to the plaintiff that there was no vard at 
Minnedoka, it having burned down. A telegram 
was then sent to the Superintendent or Division 
Superintendent, or some one in authority, and the 
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engine was coupled to the train. We quote now 
from page 48: ‘‘When I (plaintiff in error testify- 
ing) started I said to the agent, I says: ‘No yards at 
Minnedoka, so this man says.’ ‘Well,’ he says, Min- 
nekoda is where they are billed and Mimnedoka is 
where they will go.’ That is all there was to it. The 
cattle went on to American Falls, never stopped at 
Minnedoka at all. The railroad men couldn’t unload 
these cattle at Shoshone; they didn’t have a chance 
to. We left Shoshone at 11:15 a. m. on December 
Sth, and arrived at American I*als just a few minutes 
after four o’clock that evening.”’ 

Now, we desire particularly to call the court’s at- 
tention to the bil-of-lading which is proven. That is, 
thebill-of-lading from Huntingtonto Minnedoka. This 
bill-of-lading says that notice of loss, ete., shall be 
put in at the point of destination. The point of des- 
tination is the point in this bill-of-lading; that is to 
sav, Minnedoka. The evidence which we have 
quoted above is the only evidence showing the move- 
ment of these cattle from Shoshone to American 
Falls and is conclusive that the cattle were rushed 
through the point of destination without any stop 
whatever, and for the reason that the railroad com- 
rany had not provided any facilities for unloading 
these cattle at the point of destination. On page 51 
of the transcript it further appears that the plain- 
tiff paid nothing whatver for the transportation of 
these cattle from Minnedoka to American Falls. 
Now, it seems clear to us as a matter of principle if 
there were no decisions whatever to support our 
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view, that where a shipment is taken by the carrier 
beyond the point of destination in the bill-of-lading 
that a stipulation for the giving of notice at the 
point of destination is nullified. 

We. eall the court’s attention to the case of 
Cleveland C. C. & St. L. Ry Co. vs. C. M. A. Potts & 
Company, 71 N. E., page 685. See pages 688 and 
689 and eases therein cited, holding that any devia- 
tion from the contract of carriage will deprive the 
earrier of limitations of liability in the contract. 

It will be further noticed that in this particular 
instance the failure of the carrier to deliver the stock 
at the point of destination was the result of its not 
having proper facilities there to take care of the cat- 
tle. We eall the court’s attention to the evidence of 
plaintiff on pages 41 and 42 of the transcript to the 
effect that at the time these cattle were billed from 
Huntington to Minnedoka that he was led to believe 
by the agent for the railroad company that there 
were stock-yards at Minnedoka and facilities for un- 
loading these cattle, which evidence is not contra- 
dicted. We believe that a consideration of the mat- 
ters pointed out herein will convince this court that 
there is no evidence that any notice was required 
at South Omaha and that the act of the defendent 
in transporting these cattle through Minnedoka with- 
out even stopping, which act was rendered necessary 
by its own fault, would certainly relieve this plain- 
tiff from giving notice of damage at Minnedoka, the 
point of destination named in the hill-of-lading, be- 
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ine the only contract of shipment proven, and if we 
are right in these matters this case has been decided 
upon a point which had no place whatever in the 
ease, 

We will add that there are two other phases of 
this case which are referred to in the brief of the de- 
fendant; also in the opinion rendered by the trial 
judge. We do not see, however, that they militate at 
all against the propositions we have advanced. The 
first of these is that the plaintiff informed the 
initial carrier that the stock was intended for 
the market at South Omaha; that he desired a 
through shipping with a_ stop-over privilege. 
This, however, the ageut of the initial carrier said 
he could not give but would ship the cattle to some 
point in Idaho at a local rate and that the matter 
of tariff upon the final delivery of the cattle at South 
Omaha could be adjusted. We can conecive of no 
theory upon which this could extend the provision 
in the bill-of-lading issued from Huntington to Min- 
nedoka to the shipment upon arriving at South 
Omaha. It is not necessary to cite any authorities 
to the effect that these provisions are construed 
against the carrier and no idea suggests itself to us 
as to why this information so imparted to the initial 
carrier as to the contemplated final destination of 
this stock should make the provision of the bill-of- 
lading from Huntington to Minnedoka extend be- 
vond its point of destination. 

There is one other proposition along the same 
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line, and that is that upon the return of the plain- 
tiff to Portland he secured and received a rebate of 
$600.00, this being the amount that he paid in excess 
of what he would have paid if these cattle had gone 
through from Huntington to Omaha on a through 
billing, but we cannot conceive of any proposition of 
law by which this act of the plaintiff in receiving 
a rebate of 8600.00 would make this stipulation in 
the contract shipping the cattle from Huntington to 
Minnedoka cover the shipment from American Falls 
to South Omaha. 

We therefore most respectfullv submit to this 
court that a careful consideration of the points ad- 
vanced in this petition will convince the court that 
our contention herein is right and that this petition 
for a rehearing should be granted and the case re- 
manded for a new trial. 

Respectfully submitted, 


J. SHARPSITEIN, 
FE. B. SHARPSTEIN, 


W R. KING, 
Ff. M. SAXTON, 
Attornevs for Plaintiff in Error. 


